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ERRATA NOTICE ON APPENDIX 


1. The material from CORCO’s Memorandum in Op- 
position and Reply, appearing at pages 224-229 of the Ap- 
pendix, is out of order from a time sequence standpoint 
and should appear immediately following the material which 
concludes on page 278 of the Appendix. 


2. In the letter appearing on page 260 of the Appendix, 
the words which are printed in italics were not italicized 
in the original and should appear in standard Roman type. 
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February 23, 1968 


Mr. Elmer L. Hoehn 
Administrator 

Oil Import Administration 

U. S. Department of the Interior 
Washington, D.C. 20240 


Dear Mr. Hoehn: 
In reply to your letter of February 6, 1968, we submit 
the following certification : 
During that period April 1, 1968 through March 31, 
1969, it is estimated that the Caribbean Gulf Refining 
Corporation will satisfy the following requirements in 
average barrels per day at 60°F: 
. Puerto Rico local demand 
. Export demand 
Residual fuel shipments to Districts I-IV 
. Shipments of finished petroleum prod- 
ducts (excluding residual fuel oil to 
be used as fuel) to Districts LIV 
. Shipments of finished petroleum prod- 
ucts to District V 
6. Requirements for Puero Rico 
petrochemical operations ..........ss--sssser 0 


In regard to Item 4 above, during the calendar year 
1965, Gulf Oil Corporation shipped, to Distrets I-IV, 5,050 
barrels per day from the refinery of Caribbean Gulf Re- 
finng Corporation at San Juan, Puerto Rico, and 13,873 
barrels per day from the refinery of Commonwealth Oil 
Refining Corporation at Ponce, Puerto Rico. 

It is requested that the license be issued in the name of 
Caribbean Gulf Refining Corporation. 

Yours very truly 
ELW :h A. Lewis, Jr. 
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NOT TRANSFERABLE 


License No. : 14-2005 
Date Issued: April 1, 1968 


OIL IMPORT ADMINISTRATION 

U. S. DEPARTMENT OF THE 
INTERIOR 

WASHINGTON 235, D. C. 


IMPORT LICENSE 


Name and Address of Licensee: 
Caribbean Gulf Refining Corporation 
P. O. Box 2988, G-P.O. 

San Juan, Puerto Rico 00936 


The licensee named above is hereby authorized to enter 
for consumption or withdrawal from warehouse for con- 
sumption in accordance with the terms and conditions 
specified herein the commodity herein designated. This 
license is expressly subject to, and does not relieve the 
Licensee from compliance with the provisions of Oil Import 
Regulation 1, as revised and amended, of the United States 
Department of the Interior and any other restrictions, 
rules or regulations applicable to the importation of such 
commodity. The quantity in barrels entered or withdrawn 
pursuant to this license shall be identical with that used 
for customs liquidation purposes. 


The terms used herein shall have the same meaning as 
in Oil Import Regulation 1, as revised and amended. 


DESIGNATION OF COMMODITY — TERMS AND 
CONDITIONS OF IMPORTATION 


1. Commodity: Crude and unfinished petroleum oils. 


2. Quantity (Barrels Adjusted to 60°F): 12,304,515. 
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Within the quantity authorized, no more than 12,304,515 
barrels may be imported in the form of unfinished oils. 


3. For entry for consumption or withdrawal from ware- 
house for consumption at any port of entry or from any 
Customs warehouse in Puerto Rico. 


THIS LICENSE SHALL BE IN EFFECT FOR THE 
PERIOD WHICH BEGINS APRIL 1, 1968 AND ENDS 
MARCH 31, 1969 UNLESS REVOKED PRIOR THERE. 
TO. 


Elmer L. Hoehn 
Administrator 
Ou Import Administration 


Any person who violates any provision of this license or 
of the oil import regulation or any part thereto is subject 
to the penalties provided by law. 


NOT TRANSFERABLE 


+ 


BEFORE THE 
OIL IMPORT APPEALS BOARD 


In the Matter of \ 

Gvcir Om Corporation and Docket No. Q-58 
Canrppeas Gcuir REFrxixc CorPoraTIon j 

PETITION FOR MODIFICATION OF IMPORT LICENSE 
FOR CRUDE AND UNFINISHED PETROLEUM OILS 
FOR PUERTO RICO ISSUED TO GULF OIL CORPORA- 
TION AND CARIBBEAN GULF REFINING CORPORA- 
TION FOR PERIOD APRIL 1, 1968, TO MARCH 31, 1969 


Come Gulf Oil Corporation (Gulf) and Caribbean Gulf 
Refining Corporation (Caribbean) pursuant to Section 
21(b)(1) of Oil Import Regulation 1 (Revision 5), as 
amended, and Sections 3(a) and 4(a) of the Oil Import 
Appeals Board Rules and Procedures, as revised, and file 
this their petition for modification of the import license 
for crude and unfinished petroleum oils for Puerto Rico 
granted to them by the Administrator, Oil Import Admin- 
istration, for the period April 1, 1968-March 31, 1969, in 
the amount of 12,304,515 barrels (an average of 33,711 b/d). 
As grounds for and in support of this petition, Gulf and 
Caribbean would respectfully show as follows: 


I. 


THE ADMINISTRATOR ERRED IN NOT GRANT- 
ING TO GULF AND CARIBBEAN AN IMPORT LI- 
CENSE FOR CRUDE AND UNFINISHED PETRO- 
LEUM OILS FOR PUERTO RICO IN THE AMOUNT 
CONTAINED IN THEIR CERTIFICATION AND 
APPLICATION FOR THE PERIOD APRIL 1, 1968, 
THROUGH MARCH 31, 1969. 


Caribbean is a wholly-owned subsidiary of Gulf, having 
been incorporated in Puerto Rico May 23, 1951, as Carib- 
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bean Refining Company, and its name changed to Carrib- 
bean Gulf Refining Corporation December 16, 1965. Under 
Section 4(g) of Oil Import Regulation 1 (Revision 5), as 
amended, allocations of imports into Puerto Rico are made 
to Gulf on behalf of itself and Caribbean, but upon request 
of Gulf licenses are issued to Caribbean. 


By letter dated February 23, 1968, Gulf and Caribbean 
submitted a certification of their estimated requirements 
in Puerto Rico for the period April 1, 1968, through March 
31, 1969. This certification shows that they would have 
Puerto Rico local demand for 28,661 b/d and demand for 
shipments of finished petroleum products (excluding resid- 
ual fuel oil to be used as fuel) to District I-IV of 8,589 b/d, 
for a total of 37,250 b/d. In regard to the latter item, the 
certification pointed out that during the calendar year 1965 
Gulf shipped to Districts I-IV 5,050 b/d from the refinery of 
Caribbean at San Juan, Puerto Rico, and 13,873 b/d (later 
corrected to 13,800 b/d) from the refinery of Commonwealth 
Oil Refining Company (Commonwealth) at Ponce, Puerto 
Rico. 


On April 1, 1968, the administrator issued to Caribbean 
License No. 14-2005, authorizing the import into Puerto 
Rico of 12,304,515 barrels, or an average of 33,711 b/d, of 
crude and unfinished petroleum oils. This quantity was 
1,291,735 barrels, or 3,539 b/d, less than the quantity con- 
tained in the certification and sought by Gulf and Carib- 
bean for this period. 


Prior to the issuance of the above import license, on 
February 27, 1968, at the request of the Administrator, 
representatives of Gulf conferred with the Administrator 
and two of his assistants on the oil import program as it 
has affected the operations and plans of Gulf and Carib- 
bean in Puerto Rico. At that conference there was discussed 
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at Iength the factual basis for the 37,250 b/d of crude 
imports into Puerto Rico contained in the certification by 
Gulf and Caribbean. Also discussed at length were the 
shipments by Gulf and Caribbean from Puerto Rico to 
District V in the years 1966 and 1967, which would be 
affected by the change made by Presidential Proclamation 
3823, issued January 29, 1968, and by Amendment 6 of 
Oil Import Regulation 1 (Revision 5), issued February 12° 
1968, limiting for the first time shipments of products from 
Puerto Rico to District V to the quantity so shipped by 
each importer in the calendar year 1965. 


Following the above conference, in a letter to the Admin- 
istrator dated March 18, 1968, Gulf reviewed its position 
on the above and other matters discussed at that confer- 
ence. A copy of that letter is attached hereto as Exhibit A 
and made a part hereof. After the issuance of License No. 
14-2005, in a letter to the Administrator dated April 16, 
1968, Gulf pointed out the error which had been committed 
in issuing an allocation and license to Gulf and Caribbean 
for Puerto Rico for only 33,711 b/d instead of 37,250 b/d. 
That letter also requested that Gulf and Caribbean be 
advised of the reason for their not being granted a quota 
in accordance with their estimated requirements in Puerto 
Rico for the current period. A copy of that letter is at- 
tached hereto as Exhibit B and made a part hereof. 


As shown in detail by Exhibits A and B, on June 6, 1955, 
Esso International Oil Company (Esso) and Caribbean 
entered into a contract under which Caribbean would sell 
to Esso its loca] requirements for gasoline at San Juan. 
Later this contract was amended to provide for a buy/sell 
arrangement under which Esso delivered to Caribbean on 
the U. S. Gulf Coast quantities of gasoline equivalent to 
the quantities delivered by Caribbean to Esso at San Juan. 
This contract was for one year or until Commonwealth 
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began operations at Ponce. In 1956 when this event oc- 
curred, it was then agreed that Esso could return the gaso- 
line to Caribbean at Ponce, where Caribbean then arranged 
to sell the gasoline to Gulf for shipment to the continental 
United States. As a result of these two contracts (Esso- 
Caribbean and Caribbean-Gulf), which were made prior 
to the oil import restrictions, the quantities of gasoline 
manufactured by Caribbean and made available to Esso 
for its San Juan distribution were shipped by Gulf from 
Ponce to the continental United States. This arrangement 
continued until November 30, 1966, when Esso canceled the 
supply arrangement with Caribbean after Esso arranged 
with Commonwealth to receive its San Juan requirements 
by pipeline directly from Ponce into storage in the San 
Juan area. 


Similar exchange arrangements haxe existed for several 
years between Caribbean and Sinclair Caribbean Oil Com- 
pany (Sinclair) and between Caribbean and Mobil Inter- 
national (Mobil). Since 1960 Caribbean has delivered to 
Sinclair gasoline manufactured at Caribbean’s San Juan 
refinery, and Sinclair has delivered to Caribbean and Gulf 
like quantities of product manufactured at Common- 
wealth’s Ponce refinery, which have been shipped by Gulf 
to Districts I-IV. Since 1962 Caribbean has delivered to 
Mobil gasoline (and also diesel oil when available) manu- 
factured at Caribbean’s San Juan refinery, and Mobil has 
delivered to Caribbean and Gulf like quantities of product 
manufactured by Commonwealth at its Ponce refinery, 
which have been shipped by Gulf to Districts I-IV. 


The quantities shipped by Gulf to Districts I-IV under 
these three exchange arrangements during the calendar 
year 1965 (which is the base year used in Section 15(b) 
of Oil Import Regulation 1 (Revision 5), (as amended), 
are shown on Schedule A of Exhibit A, attached hereto. 
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These quantities are as follows: 3,539.3 b/d under the Esso 
arrangement, 1,182.7 b/d under the Mobil arrangement, 
and 319.S b/d under the Sinclair arrangement, a total of 
5,042 b/d. 


Under the provisions of Section 3(b) (2) of Presiden- 
tial Proclamation 3279, as amended, and Section 15(a) and 
(b) of Oil Import Regulation 1 (Revision 5), as amended, 
the 5,042 b/d of finished products which Gulf received from 
Caribbean under these exchange arrangements with Esso, 
Sinclair. and Mobil “were shipped to Districts I-IV” by 
Gulf in 1965 and are properly creditable to Gulf and Carib- 
bean. Had these exchange arrangements not been in exist- 
ence, these same quantities of finished products would have 
been shipped to Districts I-IV by Gulf from Caribbean’s 
San Juan refinery instead of from Commonwealth’s Ponce 
refinery. The mere fact that these exchange arrangements 
existed and that Gulf’s shipments originated at Ponce in- 


stead of San Juan does not change their true character as 
shipments by Gulf and Caribbean of their finished products 
from Puero Rico to Districts I-IV. 


Another arrangement under which finished petroleum 
products “were shipped to Districts I-IV” from Puerto 
Rico by Gulf for several years involves a processing ar- 
rangement between Gulf and Commonwealth. This arrange- 
ment has been in effect since January 1, 1958, and involves 
the following contracts: 


1. Contract for the sale by Gulf (for and on behalf of 
Mene Grande Oil Company) and the purchase by 
Commonwealth of 12,000 b/d (5,000 b/d for the ini- 
tial six months) of Leona crude oil produced by Mene 
Grande in Venezuela and delivered to Common- 
wealth f.o.b. Puerto la Cruz, Venezuela. 


. Contract of affreightment between Kupan Transport 
Company, a wholly-owned subsidiary of Gulf, and 


9 


Commonwealth for the transportation of the above 
Venezuelan crude oil from Puerto la Cruz to Ponce, 
Puerto Rico. 


. Petroleum products contract between Gulf and Com- 
monwealth under which Gulf receives from Common- 
wealth products manufactured in Commonwealth’s 
Ponce refinery in the following quantities: 4,500 b/d 
of motor gasoline, 4,500 b/d of No. 2 fuel oil, and 
3,000 b/d of No. 6 fuel oil. (During the initial six 
months period these quantities were 1,000 b/d of 
motor gasoline and 4,000 b/d of No. 6 fuel oil.) 


That the above arrangement is a processing arrange- 
ment is obvious from the provisions of these agreements 
under which Commonwealth’s net realization per barrel 
of crude oil received and processed by it under this ar- 
rangement is to be not less than $1.10 ($1.04 during the 
initial six months) and not more than $1.25. As shown by 


Schedule A of Exhibit A, 8,758 b/d of finished petroleum 
products (excluding residual fuel oil to be used as fuel) 
obtained under this processing arrangement “were shipped 
to Districts I-IV” by Gulf in the base year 1969. 


On the basis of the above facts, petitioners submit that 
under the provisions of the above proclamation and regu- 
lation, the certification of Gulf and Caribbean for the allo- 
cation period April 1, 1968- March 31, 1969, properly in- 
cluded the 5,042 b/d of finished products involved in the 
above three exchange arrangements and the 8,758 b/d of 
finished products involved in the above processing 
arrangement. 


The import license issued to Gulf and Caribbean for the 
allocation period April 1, 1968, through March 31, 1969, 
was only 33,711 b/d compared to 37,169 b/d for the pre- 
ceeding period. It appears to be based upon the local demand 
of Caribbean of 28,661 b/d and only 5,050 b/d of the 1965 
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shipments by Gulf and Caribbean from Puerto Rico to 
Districts I-IV, these shipments presumably being those 
shown on Schedule A of Exhibit A from Caribbean’s San 
Juan refinery. If so, it completely disregards the remaining 
13.800 b/d which “were shipped to Districts I-IV” from 
Puerto Rico by Gulf and Caribbean in 1965 as shown on 
that schedule. 


To date neither the Secretary of the Interior nor the 
Administrator has advised Gulf or Caribbean of the reason 
for reducing their Puerto Rico quota or for not granting 
them the quota applied for of 37,250 b/d. As shown on 
page 2 of Exhibit B, the only explanation was that report- 
edly given by “unidentified Interior Department officials” 
in The Oil Daily of April 10, 1968. This reported explana- 
tion was that Gulf “sought no shipments of nonresidual 
products to the West Coast, as it did in 1967.” 


It is obvious that no purpose would have been served 
by Gulf’s filing for a quota for Puerto Rico for the period 
April 1, 1968, to March 31, 1969, which was in any way 
based upon its shipments of finished petroleum products 
from Puerto Rico to District V in 1966 and 1967. Presiden- 
tial Proclamation 3823 issued January 29, 1968, and Section 
15(b) of Oil Import Regulation 1 (Revision 5), as amended 
by Amendment 6 issued by the Secretary of the Interior 
February 12, 1968, make it clear that shipments from 
Puerto Rico to District V by a qualified importer in Puerto 
Rico are not permitted to exceed such “shipments made by 
or attributable to such person during the calendar year 
1965.” Since Gulf had no shipments from Puerto Rico to 
District V in 1965, there would have been no basis for it 
to seek an allocation for Puerto Rico for the current period 
dependent in part upon its shipments to District V, as it 
did in 1967. 
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At the above meeting on February 27, 1968, the Admin- 
istrator and his assistants made clear to Gulf’s representa- 
tives that after April 1, 1968, Gulf would not be permitted 
to make shipments from Puerto Rico to District V without 
penalty under Section 15(b) of Oil Import Regulation 1 
(Revision 5), as amended, since it had made no shipments 
from Puerto Rico to District V in the base year 1965. Had 
Gulf and Caribbean sought authorization, under the provi- 
sions of Section 15(b) of the regulation, as revised by 
Amendment 6, issued February 12, 1968, their allocation 
for the allocation period April 1, 1969— March 31, 1970, 
would have been reduced by the amount of such shipments 
since they made no shipments to District V in the base year 
1965. It is clear, therefore, that the reason reported in 
The Oil Daily for not granting Gulf and Caribbean an im- 
port license for Puerto Rico in the quantities contained in 
their certification and application is invalid. 


It would appear that prior to the conference on Febru- 
ary 27, 1968, the fact that, in addition to Commonwealth, 
Gulf had been making shipments from Puerto Rico to 
District V had simply been overlooked or ignored by the 
Secretary of the Interior and the Oil Import Administra- 
tion. As shown on page 3 of Exhibit B, in statements to 
the press, Secretary Udall announced that it had been 
decided “to change the rules to prohibit export [from 
Puerto Rico] to the West Coast” and Commonwealth was 
being permitted to “transfer their import or their ship- 
ments [of 10,000 barrels per day of finished petroleum 
products from Puerto Rico] to the East Coast from the 
West Coast.” The Secretary's statements clearly implied 
that only Commonwealth was affected by this change (sub- 
sequently incorporated in Section 15(b) of Oil Import 
Regulation 1 (Revision 5) by Amendment 6) and explained 
that this was being taken care of by transferring to the 
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East Coast Commonwealth's Puerto Rico shipments which 
had been going to the West Coast. 


I. 


AN EXCEPTIONAL HARDSHIP IS IMPOSED ON 
GULF AND CARIBBEAN BY THE ADMINISTRA- 
TOR'’S DENIAL OF AN IMPORT ALLOCATION FOR 
CRUDE AND UNFINISHED PETROLEUM OILS FOR 
PUERTO RICO IN THE AMOUNT SOUGHT BY THEM 
FOR THE PERIOD APRIL 1, 1968, THROUGH MARCH 
31, 1969. 


Under the import license and allocation granted to Gulf 
and Caribbean for the period April 1, 1968-March 31, 1969, 
Gulf and Caribbean will not be permitted to import into 
Puerto Rico during that period 1,291,735 barrels, or 3,539 


b/d, of erade and unfinished oils which they require to satis- 
fy their Puerto Rico on-island demand and to provide for 
shipments of finished products from Puerto Rico to Districts 
LIV. 


The loss of these substantial volumes of crude oil imports 
into Puerto Rico will result in a significant economic hard- 
ship to Gulf and Caribbean and require substantial adjust- 
ments in their operations. First, it will be necessary for 
Gulf to purchase motor gasoline and No. 2 fuel oil in the 
continental United States to the extent that clean products 
could have been produced in the Puerto Rican refinery 
facilities of Gulf and Caribbean from that 3,539 b/d of 
crude and shipped to Districts I-IV. This purchase will 
be necessary to meet Gulf’s commitments. Thus, the Puerto 
Rican refinery facilities of Gulf and Caribbean will be 
operating at less than capacity, while at the same time 
Gulf will be required to purchase products from others 
to make up its deficiency. Second, it will be necessary to 
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divert residual fuel oil from other supply sources to the 
extent that residual fuel oil could have been produced by 
Gulf and Caribbean in their Puerto Rican refinery facilities 
from that 3,539 b/d of crude. This diversion is necessary 
to meet Caribbean’s commitments to supply residual fuel 
oil to the Puerto Rico Water Resources Authority under 
a contract entered into June 30, 1965. This in turn negates 
residual fuel oil sales opportunities in other locations. 
Third, the denial of the 3,539 b/d of crude imports results 
in Gulf’s reducing its crude oil production rate in Venezuela 
due to lack of other outlets for this crude. This reduced 
crude production rate in Venezuela will result in a loss 
to the Venezuelan government of significant tax revenues 
and will adversely affect Gulf’s relations in that country. 


The above adjustments which will be required in the 
operations of Gulf and Caribbean will result in an esti- 
mated loss of profits to Gulf of approximately $2,500,000 


for the current allocation period and in similar or greater 
losses in profits for future allocation periods. 


WHEREFORE, Gulf and Caribbean pray that this peti- 
tion be granted and that the import license and allocation 
for crude and unfinished petroleum oils for Puerto Rico 
granted to Gulf and Caribbean by the Administrator for 
the period April 1, 1968, through March 31, 1969, of 
12,304,515 barrels (33,711 b/d) be modified by granting to 
Gulf and Caribbean an import license and allocation for 
crude and unfinished petroleum oils for Puerto Rico in the 
amount of 13,596,250 barrels (37,250 b/d) for that period. 


Respectfully submitted, 


/s/ Jesse P, Luton, JR. 
Jesse P. Luton, JR. 
P. 0. Box 1166 
Pittsburgh, Pennsylvania 
15230 
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Attorney for Gulf Owl Corpora- 
tion and Caribbean Gulf Re- 
fining Corporation 


April 29. 1968 
VERIFICATION 


CoxuMONWEALTH OF PENNSYLVANIA \ 
Cocxty oF ALLEGHENY 


JESSE P. LUTON, JR., being first duly sworn, on 
oath states that he is Associate General Counsel for Gulf 
Oil Corporation and as such has full power and authority 
to execute this verification; that he has read the above and 
foregoing Petition for Modification of Import License for 
Crude and Unfinished Petroleum Oils for Puerto Rico Is- 
sued to Gulf Oil Corporation and Caribbean Gulf Refining 
Corporation for Period April 1, 1968, to March 31, 1969, 
and knows the contents thereof; that the contents thereof 
are true as stated except as to matters and things, if any, 
stated upon information and belief; and as to such mat- 
ters and things, he believes them to be true. 


s/ Jesse P. Luton, JR. 


SWORN TO AND SUBSCRIBED before me this 29th 
day of April, 1968. 


s/ Parricra L. TALLARoM 
Notary Public 
Stamp — Aug. 2, 1969 


Exhibit A 
GULF OIL CORPORATION 
Propucr Suppty DEPARTMENT 
J.N. McGarvey Gulf Building 
World-Wide Coordinator Pittsburgh, Pa. 1523 
March 18, 1968 
Mr. Elmer L. Hoehn, Administrator 
Oil Import Administration 
U. S. Department of the Interior 
Washington, D. C. 20240 
Dear Mr. Hoehn: 


We appreciate very much the opportunity afforded rep- 
resentatives of Gulf Oil Corporation on February 27, 1968, 
to confer with you and others in the Oil Import Adminis- 
tration on the oil import program as it has affected Gulf’s 


operations and plans in Puerto Rico. We felt it would be 
helpful in your consideration of this matter to review in 
writing Gulf’s position on some of the matters discussed 
at that meeting. 


By letter dated February 23, 1968, Gulf submitted a 
certification of its estimated requirements in Puerto Rico 
for the period April 1, 1968, through March 31, 1969. This 
certification showed Gulf would have local demand for 
28,661 b/d and demand for shipments of finished petroleum 
products (excluding residual fuel oil to be used as fuel) 
to Districts I-IV of 8,589 b/d. In regard to the last item in 
that certification, Gulf pointed out that during the calendar 
year 1965 it shipped to Districts I-IV 5,050 b/d from the 
refinery of Caribbean Gulf Refining Corporation at San 
Juan and 13,873 b/d (this should be corrected to 13,800 
b/d) from the refinery of Commonwealth Oil Refining Com- 
pany, Inc., at Guayanilla Bay. 
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It is Gulf’s position that these shipments totaling 18,850 
b d in the base year 1965 represent the amount Gulf would 
be authorized under the import regulations to ship from 
Puerto Rico to Districts I-IV for the above allocation pe- 
riod. Gulf’s estimated shipments of §,589 b/d for the next 
allocation period will be considerably less than that amount. 


In a letter to you dated September 23, 1966, we discussed 
the relationship which existed for almost eleven years be- 
tween Esso International and Caribbean in Puerto Rico 
under which Caribbean made available to Esso for its San 
Juan distribution gasoline manufactured by Caribbean at 
its San Juan refinery, in exchange for which Esso made 
available to Caribbean and Gulf gasoline manufactured by 
Commonwealth at its Guayanilla Bay refinery, which was 
then shipped by Gulf to Districts I-IV. 


Similar exchange arrangements have existed for several 
years between Caribbean and Sinclair Caribbean Oil Com- 
pany and between Caribbean and Mobil International. Since 
1960 Caribbean has delivered to Sinclair gasoline manu- 
factured at Caribbean’s San Juan refinery, and Sinclair 
has delivered to Caribbean and Gulf like quantities of prod- 

net manufactured at Commonwealth’s Guayanilla Bay re- 
finery, which have been shipped by Gulf to Districts I-IV. 
Since 1962 Caribbean has delivered to Mobil gasoline (and 
also diesel oil when available) manufactured at Caribbean’s 
San Juan refinery, and Mobil has delivered to Caribbean 
and Gulf like quantities of product manufactured by Com- 
ronwealth at its Guayanilla Bay refinery, which have been 
shipped by Gulf to Districts LIV. 


The quantities shipped by Gulf to Districts I-IV under 
these exchange arrangements in the base year 1965 are 
shown on the enclosed Schedule A. In the past, where re- 
quired, the quantities of products manufactured by Carib- 
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bean at its San Juan refinery and delivered to Esso, Sin- 
clair, and Mobil were reported in Caribbean’s estimate of 
its local demand. The quantities manufactured by Common- 
wealth at its Guayanilla Bay refinery for Esso, Mobil, and 
Sinclair and delivered by each of them to Caribbean and 
Gulf for shipment by Gulf to Districts I-IV were reported 
by Commonwealth as shipments by it to Districts I-IV. 
Commonwealth also certified as a separate item the quan- 
tities manufactured by Caribbean at its San Juan refinery 
and delivered to Esso, Sinclair, and Mobil under these ex- 
change arrangements, taking the position that these quan- 
tities were properly a part of Commonwealth’s local de- 
mand. 


It is obvious from the above facts and from the facts 
set forth in more detail in our letter to you of September 
23, 1966, and the enclosure to that letter, that either the 
quantities manufactured by Caribbean at its San Juan 


refinery and delivered to Esso, Sinclair, and Mobil were 
properly a part of Caribbean’s local demand or the quan- 
tities manufactured by Commonwealth at its Guayanilla 
Bay refinery for Esso, Sinclair, and Mobil and delivered 
by each of them to Caribbean and Gulf and shipped by 
Gulf to Districts I-IV were properly shipments by Gulf 
from Puerto Rico to Districts I-IV. Certainly Common- 
wealth cannot properly be credited with both of these 
quantities, as this would involve double counting. 


We think it is clear from the provisions of subparagraph 
(2) of paragraph (b) of Section 3 of Presidential Procla- 
mation 3279, as amended, and Section 15(a) and (b) of Oil 
Import Regulation 1 (Revision 5), as amended, that the 
quantities of finished products which Gulf received under 
these exchange arrangements from Esso, Sinclair, and 
Mobil at Commonwealth’s Guayanilla Bay refinery and 
shipped from Puerto Rico to Districts I-IV in the base year 
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1965, being a total of 5,042 b/d, are properly creditable to 
Gulf. Had these exchange arrangements not been in exist- 
ence, Gulf would have shipped to Districts I-IV these same 
quantities of finished products from Caribbean’s San Juan 
refinery instead of Commonwealth’s Guayanilla Bay re- 
finery. The mere fact that these exchange arrangements 
existed does not change the true character of these ship- 
ments as being shipments by Gulf of its finished products 
from Puerto Rico to Districts I-IV. However, even if Com- 
monwealth were considered as the true manufacturer of 
these products under these exchange arrangements, Gulf 
still “shipped” these products from Puerto Rico to Dis- 
tricts I-IV in the base year 1965 under the above provisions 
of the presidential proclamation and regulation. 


Another arrangement under which Gulf has shipped 
finished petroleum products from Puerto Rico to Districts 


L-IV for several vears involves a processing arrangement 
between Gulf and Commonwealth. This arrangement has 
been in effect since January 1, 1958, and involves the fol- 
lowing contracts: 


1. Contract for the sale by Gulf (for and on behalf of 
Mene Grande Oil Company) and the purchase by 
Commonwealth of 12,000 b/d (5,000 b/d for the initial 
six months) of Leona crude oil produced by Mene 
Grande in Venezuela and delivered to Commonwealth 
f.o.b. Puerto la Cruz, Venezuela. 


2. Contract of affreightment between Kupan Transport 
Company, a wholly-owned subsidiary of Gulf, and 
Commonwealth for the transportation of the above 
Venezuelan crude oil from Puerto la Cruz to Guaya- 
nilla Bay, Puerto Rico. 


3. Petroleum produets contract between Gulf and Com- 
monwealth under which Gulf receives from Common- 
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wealth products manufactured in Commonwealth’s 
Guayanilla Bay refinery in the following quantities: 
4,500 b/d of motor gasoline, 4,500 b/d of No. 2 fuel 
oil, and 3,000 b/d of No. 6 fuel oil. (During the initial 
six months period these quantities were 1,000 b/d of 
motor gasoline and 4,000 b/d of No. 6 fuel oil.) 


As shown on Schedule A, in the base year 1965 Gulf 
shipped to Districts I-IV 8,758 b/d of finished petroleum 
products obtained under this processing arrangement. That 
it is a processing arrangement is obvious from the provi- 
sions of these agreements, under which Commonwealth’s 
net realization per barrel of crude oil received and process- 
ed by Commonwealth under this arrangement is to be not 
less than $1.10 ($1.04 during the initial six months) and 
not more than $1.25. 


On the basis of the above facts and under the provisions 
of the above presidential proclamation and regulation, 
Gulf’s certification for Caribbean Gulf Refining Corpora- 
tion for the allocation period April 1, 1968, through March 
31, 1969, properly included the 8,758 b/d of finished prod- 
ucts involved in this processing arrangement and the 5,42 
b/d of finished products involved in the exchange arrange- 
ments, all of which were shipped by Gulf to Districts I-IV 
from Commonwealth’s refinery at Guayanilla Bay. Gulf 
requests that at the time of the issuance of the import 
allocations for Puerto Rico for the period April 1, 1968, 
through March 31, 1969, the Oil Import Administration 
recognize and declare Gulf’s entitlement under the present 
regulations to include this 13,800 b/d of finished products 
in its requirements for Puerto Rico and in its authorized 
shipments from Puerto Rico to Districts I-IV. 


Another matter discussed at the above meeting was the 
fact of Gulf’s shipments of finished petroleum products 
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from Puerto Rico to District V in 1966 and 1967. As shown 
by the enclosed Schedule B, these shipments averaged 268 
b/d in 1966 and 1.389 b/d in 1967. Gulf had no shipments 
to District V from Puerto Rico in 1965. Gulf’s shipments 
to District V in 1966 and 1967 were made necessary be- 
cause of the revision in the oil import program effective 
January 1, 1966, establishing a level for shipments of fin- 
ished products from Puerto Rico to Districts I-IV based 
on the calendar year 1965. In this connection Gulf, by let- 
ter dated September 23, 1966, sought clarification of the 
position of the Oil Import Administration with respect to 
the inclusion in Gulf’s shipments from Puerto Rico to 
Districts I-IV of the quantities involved in the above ex- 
change arrangement between Caribbean and Esso during 
the year 1965. The occasion for seeking this clarification 
was the fact that Esso had terminated this exchange ar- 
rangement after making an arrangement with Common- 


wealth to receive its San Juan requirements by pipeline 
directly from Commonwealth’s Guayanilla Bay refinery 
into storage in the San Juan area. By letter dated Janu- 
ary 24, 1967, you indicated that you did not agree with 
the clarification proposed by Gulf. 


The fact that Gulf made these shipments from Puerto 
Rico to District V in 1966 and 1967 apparently was over- 
looked in the recent modification of the oil import program 
including District V in the provisions of Section 15(b) of 
the regulations limiting shipments from Puerto Rico to 
the 1965 level. In a news release issued by the Secretary 
of the Interior December 15, 1967, it was announced that 
Commonwealth “will be permitted to ship an additional 
10,000 barrels per day of finished petroleum products from 
Puerto Rico to the East Coast” and “Commonwealth’s pres- 
ent shipment of 10,000 barrels daily of finished petroleum 
products from Puerto Rico to the West Coast (District V) 
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will be terminated.” In a press briefing on December 28, 
1967, in which the Secretary of the Interior and the Sec- 
retary of Commerce participated, Secretary Udall gave 
the following explanation for authorizing Commonwealth 
to make these additional shipments to Districts I-IV: 


“They have been shipping for only the last year and 
a half or so 10,000 barrels a day to the West Coast. 
They had a surplus. We didn’t want — we wanted to 
minimize the disruption of the impact on the program 
on the East Coast, and we said, ‘Why don’t you ship it 
to the West Coast,’ and they responded to our pres- 
sure. 


“We, at the time, took considerable criticism from 
the West Coast people, I will be quite frank about it. 
Of course, the West Coast picture has changed dra- 
matically in the last year and a half. The gap is nar- 
rowing, production is increasing sharply. I don’t think 
there are any significant shortages there. 


“J don’t know what impact this decision has, but 
what we did decide to do is to change the rules to 
prohibit export to the West Coast. We did this be- 
cause the West Coast is a separate market, it is treated 
under the whole program as a separate sector, and 
they will transfer their import or their shipments to 
the East Coast from the West Coast. But I wasn’t 
aware that this was going to have any particularly 
harmful impact on any individual or any group on the 
West Coast.” [Transcript, pp. 15-16.] 


Thereafter, by Presidential Proclamation 3823, issued 
January 29, 1968, and by Amendment 6 to Oil Import Reg- 
ulation 1 (Revision 5), issued February 12, 1968, shipments 
of products from Puerto Rico to District V were limited 
to the 1965 level. The effect of this is to require Gulf to 
terminate its shipments of surplus finished products from 
Puerto Rico to District V without being permitted to trans- 
fer those shipments to Districts I-IV as Commonwealth 
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was authorized to do before this modification became ef- 
fective. 


It is apparent from the above that Gulf and Caribbean 
Gulf have not received treatment from the Oil Import Ad- 
ministration equal to that received by Commonwealth, 
particularly with respect to shipments from Puerto Rico 
to Districts LIV. Gulf strongly feels that this inequity 
should be corrected in part beginning with the allocation 
period April i, 1968, through March 31, 1969, and in sub- 
sequent allocation periods by giving recognition to the 
shipments of finished petroleum products by Gulf from 
Puerto Rico to Districts I-IV during the base year 1965 
as shown on Schedule A. 


Gulf is giving consideration to the filing of an applica- 
tion under Section 15(c) of the regulations for an increased 
import allocation of crude oil and unfinished oils for Puerto 
Rico and for increased shipments from Puerto Rico to 
Districts LIV. Caribbean Gulf has constructed, is in the 
process of constructing, and has under consideration the 
possible construction of new facilities in Puerto Rico which 
would promote substantial expansion of employment. How- 
ever, I am sure you appreciate our position that even if an 
increased import allocation and increased shipments from 
Puerto Rico to Districts I-IV were granted to Gulf as a 
result of an application under Section 15(c), this would 
not correct the inequitable and discriminatory treatment 
which Gulf has received and is now receiving under the 
administration of the oil import program with respect to 
Puerto Rico. The failure of the Oil Import Administration 
to recognize and correct this situation would be an im- 
portant factor in our consideration of additional invest- 
ment in expanded and new refining and related facilities 
in Puerto Rico. 
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We urge your serious consideration of the above mat- 
ters. Should you need any additional information or have 
any questions concerning them, please advise me. 


Very truly yours, 
GULF OIL CORPORATION 


J. N. McGarvey 
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Exhibit B 
GULF OIL CORPORATION 


Propuct Suppty DEpaRrMENT 


J. N. McGarvey Gulf Building 
World-Wide Coordinator Pittsburgh, Pa. 15230 
April 16, 1968 
Mr. Elmer L. Hoehn, Administrator 
Oil Import Administration 
U. S. Department of the Interior 
Washington, D. C. 20240 


Dear Mr. Hoehn: 


By letter dated February 23, 1968, Gulf submitted a 
certification of its estimated requirements in Puerto Rico 
for the period April 1, 1968, through March 31, 1969. This 
certification showed Gulf would have local demand for 
28,661 b/d and demand for shipments of finished petroleum 
products (excluding residual fuel oil to be used as fuel) to 
Districts I-IV of 8,589 b/d. In regard to the last item in 
that certification, Gulf pointed out that during the calen- 
dar year 1965 it shipped to Districts I-IV 5,050 b/d from 
the refinery of Caribbean Gulf Refining Corporation at San 
Juan and 13,873 b/d (this was corrected to 13,800 b/d) 
from the refinery of Commonwealth Oil Refinmg Company, 
Inc., at Guayanilla Bay. 


On February 27, 1968, representatives of Gulf conferred 
with you and others in the Oil Import Administration on 
the oil import program as it has affected Gulf's operations 
and plans in Puerto Rico. Thereafter, by letter dated March 
18, 1968, Gulf submitted a detailed statement in support 
of its position that the above shipments totaling 18,850 b/d 
in the base year 1965 represent the amount Gulf would be 
authorized under the import regulations to ship from 
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Puerto Rico to Districts I-IV for the allocation period 
April 1, 1968, through March 31, 1969. However, Gulf sought 
an import quota for the above allocation period based upon 
its estimated shipments of finished petroleum products to 
Districts I-IV of 8,589 b/d. 


The quota subsequently granted by the Secretary of the 
Interior to Gulf for its Puerto Rico operations during the 
above allocation period was only 33,711 b/d compared to 
37.169 b/d for the preceding period. This quota appears to 
be based upon Gulf’s local demand of 28,661 b/d and only 
5.050 b/d of its 1965 shipments from Puerto Rico to Dis- 
tricts LIV. If so, it completely disregards the remaining 
13.800 b/d “which were shipped to Districts J-IV” from 
Puerto Rico by Gulf in 1965. 


Neither the Secretary of the Interior nor you have ad- 
vised Gulf of the reason for reducing its quota below last 
year’s quota or for not granting Gulf the quota applied for 
of 37,250 b/d. Also, no reply has been received from you 
to our letter of March 18, 1968. However, in The Oil Daily 
of April 10, 1968, the following reason for this action is 
reported as having been given by “Interior Department 
officials” : 


“The Gulf quota for Puerto Rico was cut, it was said, 
to reflect the fact that the company sought no shipments 
of nonresidual products to the West Coast, as it did in 
1967. In 1967, Gulf estimated its product shipments 
to District V at about 3,500 b/d but these actually 
turned out to be only about 1,300 b/d last year.” 


If the above statement is correctly reported in The Ou 
Daily, we are at a complete loss to understand the basis 
for the Secretary’s action in cutting Gulf’s quota and in 
granting Gulf less than it applied for and was authorized 
to import. 
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It is obvious that no purpose would have been served 
by Gulf’s filing for a quota for Puerto Rico for the period 
April 1, 1968, to March 31, 1969, which was in any way 
based upon its shipments of finished petroleum products 
from Puerto Rico to District V in 1966 and 1967, as set 
forth in its letter of March 18, 1968. Presidential Procla- 
mation 3823 issued January 29, 1968, and Section 15(b) of 
Oil Import Regulation 1 (Revision 5) as amended by 
Amendment 6 issued by the Secretary of the Interior Feb- 
ruary 12, 1968, make it clear that shipments from Puerto 
Rico to District V by a qualified importer in Puerto Rico 
are not permitted to exceed “shipments made by or attribu- 
table to such person during the calendar vear 1965” from 
Puerto Rico to District V. Since Gulf had no shipments 
from Puerto Rico to District V in 1965, there would have 
been no basis for it to seek an allocation for Puerto Rico 
dependent in part upon its shipments to District V, as it 
did in 1967, 


In permitting Commonwealth Oil Refining Company, Inc. 
to ship 32,928 b/d of finished petroleum products from 
Puerto Rico to the East Coast, Secretary Udall announced 
in a press release of December 15, 1967: “Commonwealth's 
present shipment of 10,000 barrels daily of finished petro- 
leum products from Puerto Rico to the West Coast (Dis- 
trict V) will be terminated.” In a press briefing on December 
28, 1967, Secretary Udall, in explaining why Commonwealth 
would be permitted to make these additional shipments to 
the East Coast, stated: “[W]hat we did decide to do is to 
change the rules to prohibit export to the West Coast. We 
did this because the West Coast is a separate market, it 


is treated under the whole program as a separate sector, 
and they will transfer their import or their shipments to 
the East Coast from the West Coast.” 
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At the above meeting between representatives of the 
Oil Import Administration and Gulf on February 27, 1968, 
it was again made clear by the representatives of the Oil 
Import Administration that Gulf would not be permitted to 
make shipments from Puerto Rico to District V without 
penalty since it had made no shipments from Puerto Rico 
to District V in the base year 1965. For this reason Gulf 
did not include in its estimated requirements for the period 
April 1, 1968, through March 31, 1969, any shipments from 
Puerto Rico to District V. 


Gulf is now preparing a petition for filing with the Oil 
Import Appeals Board pursuant to the provisions of Sec- 
tion 21 of Oil Import Regulation 1 (Revision 5). Gulf be- 
lieves that it and the Oil Import Appeals Board are entitled 
to a statement by you or the Secretary of the Interior of the 
reason for the reduction in its quota for Puerto Rico and 


for its not being granted a quota in accordance with its 
estimated requirements for the period April 1, 1968, 
through March 31, 1969. We should not be required to 
speculate on the basis of unverified accounts of alleged 
statements of unidentified “Interior Department officials” 
reported in industry or other publications. 


Under Section 4 of the Rules and Procedures of the 
Oil Import Appeals Board, Gulf’s petition requesting the 
modification of its allocation for Puerto Rico for the period 
April 1, 1968, through March 31, 1969, must “be filed with 
the Board not later than 30 (thirty) days after the be- 
ginning of the applicable allocation period.” Therefore, 
your early reply will be appreciated. 


Very truly yours, 
GULF OIL CORPORATION 


J. N. McGarvey 
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UNITED STATES DEPARTMENT 
OF THE INTERIOR 


Om Imporr Appeats Boarp 


On the Petition of : 

Gur Or Corporation and 58 
CarIBBEAN GULF REFINING CorPorATION, Q5 
Pittsburgh, Pennsylvania 


Room 1313 

Department of the Interior 
Eighteenth and C Streets, N.W. 
Washington, D. C. 

Friday, August 2, 1968 


The hearing in the above-entitled matter came on for hear- 
ing, commencing at 10:10 o’clock, a.m. 


BeErore: 


GLEN D. JOHNSON, Chairman, Oil Import Appeals 
Board 


WINGFIELD CHAMBERLAIN, on behalf of the 
Department of Commerce 


APPEARANCES: 


JESSE P. LUTON, JR., ESQ., Box 2100, Houston, Texas 
77001, on behalf of Petitioners, Gulf Oil Corporation 
and Caribbean Gulf Refining Corporation 


HUGH R. H. SMITH, ESQ., Wilmer, Cutler & Pickering, 
Farragut Building, 900 Seventeenth Street, N.W., 
Washington, D. C., observing on behalf of 
Commonwealth Oil Refinding Company, Inc. 
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PROCEEDINGS 

CHAIRMAN JOHNSON: The hearing will be in order. 

This is a hearing on the petition of Gulf Oil Corporation 
and Caribbean Gulf Refining Corporation, Q-58. 

It is being conducted by me, Glen D. Johnson, Chairman 
of the Oil Import Appeals Board, pursuant to Section 21 
of Oil Import Regulation 1, as revised and amended, im- 
plementing Presidential Proclamation 3279, as amended. 


With me is Mr. Wingfield Chamberlain, representing the 
Department of Commerce. 


Rules and Procedures of the Appeals Board governing 
the conduct of this hearing were published in the Federal 
Register of June 30, 1964. Under the Rules and Procedures, 
petitions based upon a change or disregard of the Procla- 
mation or the Import Regulation may not be entertained 
by the Board. 


No oath or affirmation is required of witnesses at this 
hearing. However, attention is directed to Title 18, U. S. 
Code 1001, concerning the making of false statements re- 
lating to a matter within the jurisdiction of the United 
States. 

Mr. Luton, for the record, who is here for the petitioner? 


MR. LUTON: Jesse P. Luton, Jr., attorney for the pe- 
titioner. 
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Mr. J. N. McGarvey, the sole witness for the petitioner. 


[4] 
CHAIRMAN JOHNSON: Now, what is Mr. McGar- 
vey’s title? 


MR. LUTON: Mr. McGarvey is World-wide Coordina- 
tor of Products Supply of the Gulf Oil Corporation, Pitts- 
burgh, Pennsylvania. 


CHAIRMAN JOHNSON: Mr. Luton, you may do as 
you wish, but as you are making your presentation, you 
may remain seated, if you wish. 


I would make this suggestion, in order to help the re- 
porter and the Board, and perhaps yourself, if Mr. Me- 
Garvey would take one of the chairs on this side (indicat- 
ing), I think perhaps it would help all of us. 

You may proceed, Mr. Luton. 


MR. LUTON: Mr. Chairman, as you have stated, this 
hearing involves a petition by Gulf Oil Corporation and 
Caribbean Gulf Refining Corporation for modification of 
the import license for crude and unfinished petroleum oils 
for Puerto Rico which was issued to the two-named com- 
panies for the allocation period April 1, 1968 to March 31, 
1969. 


The volumes of crude involved and of petroleum prod- 
ucts involved consists of 3,539 barrels a day for the cur- 
rent allocation period. 


As the petition shows, Gulf filed with the Oil Import 
Administrator a certification for 37,250 barrels a day for 
the current allocation period, based upon a local demand 


[5] 


in Puerto Rico of 28,661 barrels a day and a demand for 
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shipment of finished petroleum products to District I to IV 
of 8.589 barrels per day. 


The evidence will show that in the calendar year 1965, 
which under regulations is the test year so far as Puerto 
Rico is concerned, that Gulf shipped to Districts I to IV 
from Puerto Rico 5,050 barrels a day from its refinery or 
the refinery of Gulf-Caribbean at San Juan, Puerto Rico, 
and 13.800 barrels a day from the refinery of Common- 
wealth Oil Refining Company at Ponce or Guayanilla Bay, 
Puerto Rico. 


The authorization for import license by the Oil Import 
Administrator was for a quantity of 3,539 barrels a day 
less than the quantity contained in the certification and 
sought by Gulf for the current allocation. 


Gulf, in its petition for modification of the import li- 
cense, sets out its legal position under the regulations and 


under the Presidential Proclamation and is not seeking any 
modification of the Presidential Proclamation or the regu- 
lations, recognizing it is not within the province of this 
Board to consider such a petition, but is merely asserting 
what it considers to be its legal rights in as far as Puerto 
Rico is concerned for the current allocation period. 


The provision of the Presidential Proclamation, 3279, 
as amended, which is involved in Gulf’s petition, is 


[6] 
Section (3b) (2). The provisions of Oil Import Regulation 
1, Revision 5, as amended, which are involved in and the 
basis for the modification sought by Gulf, are Section 
15(a) and 15(b). 


Gulf asserts in its petition for modification, and we will 
establish by the evidence presented here today, that as a 
result of the action of the Oil Import Administrator, that 


33 


Gulf will suffer an exceptional hardship during the cur- 
rent allocation period in that Gulf will lose profits of ap- 
proximately $2.5 million for this period as a result of not 
having received the allocation contained within its certifi- 
cation. 


Mr. Chairman, in order to expedite this proceeding, we 
have forwarded to you the prepared written testimony of 
the sole witness for Gulf Oil Corporation and Caribbean 
Refining Company, Mr. J. N. McGarvey, together with 
Exhibits 1 through 17, which are identified in that pre- 
pared testimony. 


Tf it meets with the approval of the Chairman, we would 
like to expedite this proceeding by having Mr. McGarvey 
merely adopt the answers set forth in his prepared testi- 
mony as his testimony in these proceedings, and then I 
have some additional questions which I will ask him, and 
then of course the Board may at any time ask any further 
questions that they may have. 


On the other hand, if the Chairman would prefer, we 
can, of course, go through the questions and answers as 


[7] 


they are set out in that prepared testimony and additional 
questions that I have. 


IT have made available to the reporter the prepared writ- 
ten testimony, a copy of it, and also a copy of each of the 
exhibits. 

CHAIRMAN JOHNSON: Let’s go off the record. 

(Discussion off the record.) 


CHAIRMAN JOHNSON: Mr. Luton, we didn’t get this 
mass of material until about 5:00 o'clock yesterday. We 
had no opportunity to either read this statement or go 
through the exhibits. Therefore, I think that we have no 
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choice. laborious though it may be, except to ask you to 
go through the statement and with the references to the 
mentioned exhibits in very thorough detail if you will. 


MR. LUTON: We will be glad to do so and this will 
then afford the opportunity after hearing the testimony, 
for you to ask any particular questions that you may have 
concerning Mr. McGarvey’s testimony or the exhibits re- 
ferred to therein. 


CHAIRMAN JOHNSON: I think so. 


MR. LUTON: Before proceeding with those questions, 
though, I would like to offer by reference three items which 
are a part of the Oil Import Administrator’s records. I have 
supplied the reporter with a copy of these reference items. 

The first reference item, which I have identified as 


[8] 
Reference Item No. 1, is a letter dated February 6, 1968, 
from Elmer L. Hoehn, Administrator to the Caribbean 
Gulf Refining Corporation. 


Reference Item 2 is a letter dated February 23, 1968, 
to Mr. Hoehn from Mr. A. Lewis, Jr., containing Gulf’s 
certification for the current allocation period. 


Reference Item 3 is the import license granted to Carib- 
bean Gulf Refining Corporation by the Administrator, Oil 
Import Administration. 

Of course, these items are all in the record of the Oil 


Import Administrator and are public records, and we would 
either offer them as reference items or actual exhibits. 


CHAIRMAN JOHNSON: I wish you would offer them 
as exhibits, and I think to keep from messing up the rec- 
ord — you have them listed here through 17 — 


MR. LUTON: Yes. 
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CHAIRMAN JOHNSON: —if you would, why don’t 
you offer these as 18, 19 and 20? 

MR. LUTON: All right. The document which I will 
identify as Reference Item 1 then should be marked for 
identification as Exhibit No. 18, the document which I have 
identified as Reference Item 2 should be marked for iden- 
tification as Exhibit 19, and the document which I have 
identified as Reference Item 3 should be marked for iden- 
tification as 

[9] 
Exhibit 20 in these proceedings. 


CHAIRMAN JOHNSON: Let petitioners’ Exhibits 18, 
19 and 20 be entered in the record at this point. 
(Petitioners’ Exhibits Nos. 
18, 19 and 20 were marked 
and received in evidence.) 


CHAIRMAN JOHNSON: Do you want at this time to 
offer the other 17 here and let’s get them in the record at 
this point? 


MR. LUTON: I will. Subject of course to them being 
approved by Mr. McGarvey’s testimony, I will offer Ex- 
hibits 1 through 17 on behalf of the petitioner. 

CHAIRMAN JOHNSON: Let Petitioners’ Exhibits 1 
through 17 be entered in the record at this point. 

(Petitioners’ Exhibits Nos. 
1 through 17 were received 
in evidence.) 


Whereupon, 


J. N. McGARVEY 
was called as witness on behalf of petitioners and was 
examined and testified as follows: 
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DIRECT EXAMINATION 
BY MR. LUTON: 


Q. Mr. McGarvey, will you please state your name and 
business address? 
[10] 
A. My name is James N. McGarvey, Gulf Oil Corpora- 
tion. Gulf Building, Pittsburgh, Pennsylvania. 


Q. By whom are you employed and in what capacity? 
A. By Gulf Oil Corporation as World-wide Coordinator 
of Product Supply. 


Q. What are your responsibilities and duties as World- 
wide Coordinator of Product Supply? 

A. The World-wide Coordinator represents the Product 
Supply Department in the home office. In this capacity, I 
investigate, evaluate, and consolidate results of Product 
Supply's operations and advise and make recommendations 
to assist Gulf’s executives in formulating policy and plans 
that form the basis for central control and coordination of 
Gulf’s operations. 


The Product Supply Department collaborates with Mar- 
keting, Refining, and Transportation in developing plans 
for the satisfaction of Gulf’s requirements for refined prod- 
ucts in the most advantageous manner. This involves deter- 
mining the demand for products to be supplied from Gulf’s 
controlled refinery sources and coordinating refinery pro- 
duction and shipment of products with the procurement of 
products from outside sources by purchase, exchange, or 


[11] 


Q. Do your duties as World-Wide Coordinator of Prod- 
uct Supply include coordinating the activities of Caribbean 
Gulf Refining Corporation regarding their crude oil imports 
and their exports to the United States? 


37 
A. Yes, they do. 


Q. Please state briefly your business background and ex- 
perience. 


A. Since 1949, after graduating from Harvard Business 
School, I have been employed by Gulf Oil Corporation in the 
Product Supply Department. During this period, in which I 
began as a trainee, I have held almost all of the operating 
jobs in the department. 


In 1961, as part of a company decentralization, I was ap- 
pointed manager of Product Supply Department in Hous- 
ton, which handled domestic product supply operations. 


In December, 1964, I was elected World-Wide Coordinator 
and have held that position since. 


Following graduation from Carnegie Institute of Tech- 
nology, in 1941, I was in the steel fabrication business, both 
before and after World War II service. 


Q. Are you familiar with the background of and the 
basis for the Gulf Oil Corporation’s and Caribbean Gulf 
Refining Corporation’s petition for modification of import 
license for crude and unfinished petroleum products for 
Puerto Rico issued to Gulf Oil Corporation and Caribbean 


[12] 
Gulf Refining Corporation for the period April 1, 1968, 
through March 31, 1969? 
A. Tam. 


Q. Will you please outline for the Board in summary 
form the basis of this petition? 

A. By letter dated February 23, 1968, Gulf and Carib- 
bean submitted a certification of estimated requirements 
for Puerto Rico for the period April 1, 1968, through 
March 31, 1969. This certification shows that they would 
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have Puerto Rieo local demand for 28,661 barrels per day 
and demand for shipments of finished products, excluding 
residual fuel oil to be used as fuel, to Districts I to IV of 
$.589 barrels per day, or a total of 37,250 barrels per day. 


On April 1, 1968, the Import Administrator issued to 
Caribbean License No. 14-2005 authorizing the import into 
Puerto Rico of 12,304,515 barrels, or an average of 33,711 
barrels per day of crude and unfinished petroleum oils. 
This quantity was 1,291,735 barrels, or 3,539 barrels per day 
less than the quantity requested in the certification sought 
by Gulf and Caribbean for this period. 


We contend the Administrator erred in not granting 
to Gulf and Caribbean an import license for crude and un- 
finished petroleum products for Puerto Rico in the amount 
contained in their certification and their application for 


[13] 
the period April 1, 1968, through March 31, 1969. 


Q. Has an effort been made to determine why the Ad- 
ministrator did not grant Gulf and Caribbean an import 
license for the full amount requested in their certification? 

A. Yes. In a letter dated April 16, 1968, we pointed out 
the error which had been committed and requested that 
Gulf and Caribbean be advised of the reason for their not 
being granted a quota in accordance with their estimated 
requirements in Puerto Rico for the current period. 


Q. I hand you what has been marked for identification 
as Exhibit 1 and ask you if this is the letter to which you 
refer? 


(Handing document to witness.) 
A. Yes, it is. 


Q. Has the Administrator answered your request that 
Gulf and Caribbean be advised of the reason for not 
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granting a quota in accordance with their estimated require- 
ments in Puerto Rico for the current period? 


A. He has not. 


Q. Has the Administrator responded to your letter in 
any fashion? 

A. He has not; although the “Oil Daily” of April 10, 
1968, reported that “unidentified Interior Department 
officials gave the explanation that Gulf sought no shipments 
of non-residual products to the West Coast, as it did 

[14] 
in 1967.” 

Q. I hand you what has been marked for identification 
as Exhibit No. 2 and ask you if this is the statement in 
the “Oil Daily” to which you refer? 

(Handing document to witness.) 

A. It is. 


Q. If Interior Department officials, did, in fact make 
this statement attributed to them in that article in the “Oil 
Daily,” do you consider this statement to be a valid ex- 
planation for the denial of the full import license? 


A. We most certainly do not consider the “Oil Daily” 
statements as a valid explanation. As pointed out in our 
petition, Presidential Proclamation 3823, issued January 
29, 1968, and Section 15(b) of Oil Import Regulation 1, 
Revision 5, as amended by Amendment 6, issued by the 
Secretary of the Interior, February 12, 1968, make it clear 
that shipments from Puerto Rico to District V by a quali- 
fied importer in Puerto Rico are not permitted to execed 
such shipments made during the calendar year 1965. 


Since Gulf had no shipments from Puerto Rico to Dis- 
trict V in 1965, there was no basis for Gulf to seek an 
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allocation for Puerto Rico dependent in part upon its ship- 
ments to District V as it did in 1967. 

Q. Was the new restriction in Section 15(b) to which 

[15] 

you referred ever discussed by you with the Oil Import 
Administrator? 

A. Yes. 

Q. Please tell us when that occurred, who was present, 


and your recollection of the discussions that took place on 
this matter. 


A. On February 27, 1968, Nestor Ortiz, Warren Davis, 
J. P. Luton, Jr., and I, all of Gulf Oil Corporation, met 
with Mr. Hoehn, Mr. Snyder, and Mr. Snedeker in the of- 
fice of the OLA in Washington, D. C. I pointed out that 
with the cancellation by Esso of the exchange arrangement 


with Caribbean, discussed in our petition, the OLA had not 
seen fit to allow us to recover our basis for crude imports 
or treat us in an equitable fashion in regard to the shipment 
of these volumes to Districts I to IV. As a result of this 
condition and finding it necessary to move clean products, 
we began a program of shipments to District V in 1966. 
These shipments to District V reached a level of 1,389 bar- 
rels per day in 1967. 

I further pointed out that under the new regulations we 
are again penalized by elimination of these shipments to 
District V. 

I advised that Gulf takes the position as the regulations 
are now written in Section 15(b) that we are not subject 
to any penalty for shipments to Districts I 


[16] 
to IV from Puerto Rico which do not exceed 18,850 barrels 
per day, which we shipped in 1965 from both Ponce and 
San Juan. 
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Following this meeting in a letter to Mr. Hoehn, dated 
March 18, 1968, we reviewed the matters discussed at the 
meeting and Gulf’s position on these matters. 


Q. I hand you what has been marked for identification 
as Exhibit No. 3. Is this the letter to which you refer, to 
Mr. Hoehn? 

(Handing document to witness.) 

A. It is. 


Q. In the absence of an explanation from the Oil Import 
Administrator, do you have an opinion as to the reason the 
full import license was not granted to Gulf and Caribbean 
Gulf? 


A. Yes, but it is only an opinion. 
Q. Would you please give the Board your opinion. 


A. Section 15(b) of the Oil Import Regulation 1, Re- 
vision 5, as amended, states in part that if during the 
calendar year 1968 a person who will receive an allocation 
under Section 15(a) for the allocation period April 1, 1968 
through March 31, 1969, ships to Districts I to IV finished 
products in excess of the volume of finished products which 
he so shipped during the calendar year 1965, the person’s 
allocation for the allocation period April 1, 1969, through 
March 31, 1970, shall be reduced by the amount 

[17] 
of the excess. 

The import license issued to Gulf and Caribbean for the 
allocation period April 1, 1968, through March 31, 1969, 
was only 33,711 barrels per day as compared to 37,250 
barrels per day requested. It appears to be based upon 
the local demand of Caribbean of 28,661 barrels per day 
and only 5,050 barrels per day of the 1965 shipments by 
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Gulf and Caribbean from Puerto Rico to Districts I to IV, 
these shipments presumably being those that were phy- 
sically shipped from Caribbean’s San Juan refinery. 

It would therefore appear that the Administrator has 
ignored the balance of Gulf’s shipments to Districts I to IV 
during 1965, which were 13,800 barrels per day. 

Q. I hand you what has been marked for identification 
as Exhibit Nos. 4. 5, 6, 7, 8 and 9. I will ask you if these 
exhibits were prepared by you or under your direction? 

(Handing documents to witness.) 

CHAIRMAN JOHNSON: Let’s go off the record for 
a minute, Miss Reporter. 

(Discussion off the record.) 

CHAIRMAN JOHNSON: Back on the record. 

You may proceed, Mr. Luton. 


THE WITNESS: Yes, these exhibits were prepared 
under my direction. 


[18] 
BY MR. LUTON: 
Q. Now, will you first please explain generally these ex- 
hibits for the Board and then any explanation that will 


refer to individual exhibits and what each exhibit purports 
to show. 


A. Well, these exhibits are tabulations of shipments 
made by Gulf Oil Corporation from Puerto Rico to the 
United States. They cover petroleum products other than 
residual fuel used as fuel and cover several years of ship- 
ments. 


Exhibit 4 shows the total shipments by Gulf from Puerto 
Rico to the United States for each of the years 1955 through 
1967 and the destinations of those shipments. 
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Exhibits 5 through 9 show the sources of the products 
shipped by Gulf from Puerto Rico to the United States 
during this period and the destinations of those shipments. 


Exhibit 5 shows the shipments made by Gulf from Carib- 
bean Gulf Refining Corporation. 


Exhibit 6 shows part of the shipments made by Gulf 
from Ponce, Puerto Rico. This product was obtained by 
Gulf from Esso by means of an exchange arrangement 
between Gulf and Esso. 


Exhibit 7 shows the additional shipments made by Gulf 
from Ponce, Puerto Rico. This product was obtained from 
Mobil by means of an exchange arrangement between Gulf 
and 

[19] 
Mobil. 

Similarly, Exhibit 8 shows further additional shipments 
made by Gulf from Ponce, Puerto Rico. This product was 
obtained from Sinclair by means of an exchange arrange- 
ment between Gulf and Sinclair. 


Exhibit 9 shows still further additional shipments made 
by Gulf from Ponce, Puerto Rico. This product was ob- 
tained from Commonwealth by means of a processing agree- 
ment between Gulf and Commonwealth. 


Q. From the tabulations shown in these exhibits, would 
you please indicate the magnitude of Gulf’s shipments of 
petroleum products, other than residual fuel oil used as 
fuel, from Puerto Rico to Districts I to IV for the base 
year 1965? 


A. In barrels per day, Gulf’s shipments to Districts I 
to IV were 5,050 from Caribbean Gulf Refining Corpora- 
tion’s refinery at San Juan Puerto Rico; 3,539 from Ponce, 
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obtained under the exchange arrangement with Esso; 
1.183 from Ponce, obtained under the exchange arrange- 
ment from Mobil; and 320 barrels per day from Ponce ob- 
tained under the exchange arrangement with Sinclair. 


The total volume obtained under these three exchange 
arrangements was 5,042 barrels per day. The volume from 
Commonwealth Oil’s refinery at Ponce obtained under the 
processing arrangement with Commonwealth, was 


[20] 
§,758 barrels per day. The grand total of these shipments 
was 18,850 barrels per day. 


Q. Mr. McGarvey, you have referred to the exchange 
arrangements which have existed between Gulf or Carib- 
bean and other companies; namely, Mobil, Sinclair, and 
Esso in Puerto Rico. Would you please explain in detail 
and give the background of the exchange arrangement 
between Gulf and Esso that you referred to? 


A. On June 6, 1955, Esso International Oil Company 
and Caribbean Refining Company signed a contract to the 
effect that Caribbean would sell to Esso the latter’s San 
Juan gasoline requirements. Later this contract was 
amended to a buy/sell arrangement whereby Esso returned 
the gasoline to Caribbean on the U. S. Gulf Coast. 


In 1956, when Commonwealth Refining Company began 
operations at Ponce, Puerto Rico, Esso and Caribbean 
agreed that the gasoline would be returned to Caribbean 
at Ponce, Puerto Rico. 


This arrangement was of mutual benefit in that Esso 
continued to receive product in the desired market area 
and Caribbean received product for off-shore movement in 
a harbor that was not restricted as to depth. 
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At the time this modification was made between Esso 
and Caribbean, Caribbean arranged to sell the gasoline 
available to them at Ponce by Esso to the Gulf Oil Corpo- 
ration 

[21] 
for lifting in tankers. Gulf Oil then moved the gasoline to 
the U. S. mainland. 


After that time, but prior to 1965, Gulf Oil acquired 
controlling interest in Caribbean Refining Company. The 
effect of the two arrangements was then an exchange be- 
tween Gulf and Esso. 


This arrangement whereby Gulf shipped from Ponce to 
the U. S. mainland continued uninterrupted until early 
1967, At that time Esso cancelled the exchange, as they 
had made arrangements from Commonwealth to receive 
their San Juan requirements by pipeline directly to Ponce. 


Q. Now are the other exchange arrangements — namely, 
those with Mobil and Sinclair — to which you referred 
similar to this exchange arrangement with Esso? 


A. Yes. The exchange arrangements with Mobil and 
Sinclair are of a similar nature. The Mobil exchange has 
been in effect since 1962 and the Sinclair exchange also 
started in 1962. 


Q. Had these exchange arrangements with Esso, Mobil, 
and Sinclair not been in existence, what would have been 
the disposition of the products actually delivered by Carib- 
bean and Gulf to Esso, Mobil and Sinclair? 


A. These same quantities of finished products would 
have been shipped direct to Districts I to IV by Gulf from 
‘aribbean’s San Juan refinery instead of from Common- 
wealth’s 
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[22] 
Ponce refinery. 
Q. I hand you what has been marked as Exhibit 10 
and I will ask you if you will please explain this exhibit. 
(Handing document to witness.) 


A. This exhibit is a contract which has been in effect 
since January 1, 1958, between Gulf and Commonwealth. 
This contract calls for the sale by Gulf for and on behalf 
of Mene Grande Oil Company, a wholly owned subsidiary 
of Gulf in Venezuela, and the purchase by Commonwealth 
of 12,000 barrels per day of crude oil produced by Mene 
Grande in Venezuela and delivered to Commonwealth f.o.b. 
Puerto La Cruz, Venezuela. 


Q. I hand you what has been marked for identification 
as Exhibit 11 and I ask if you please explain that exhibit. 
(Handing document to witness.) 


A. This exhibit is a contract of affreightment, which 
has also been in effect since January 1, 1958, between 
Kupan Transport Company, a wholly owned subsidiary of 
Gulf, and Commonwealth. This is a contract for the trans- 
portation of the 12,000 barrels per day of Venezuelan 
crude oil from Puerto La Cruz to Commonwealth’s refinery 
at Ponce, Puerto Rico. 


Q. I hand you what has been marked for identification 
as Exhibit 12 and I ask you if you will please explain this 
exhibit and identify it. 

(Handing document to witness.) 
[23] 

A. This is a petroleum products contract between Gulf 

and Commonwealth, which has also been in effect since 


January 1, 1958, under which Gulf receives from Common- 
wealth products manufactured in Commonwealth’s Ponce 
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refinery. Quantities involved are 9,000 barrels per day of 
clean products and 3,000 barrels per day of residual fuel oil. 


Q. Insofar as Gulf is concerned, what is the significance 
of these three contracts to which you have referred? 


A. These three contracts taken together constitute the 
previously mentioned processing arrangement between Gulf 
and Commonwealth. Three separate contracts have been 
written for simplification of accounting and administration. 
However, that the arrangement covered by these contracts 
is a processing arrangement is obvious from the provisions 
of these agreements under which Commonwealth’s net real- 
ization per barrel of crude oil received and processed by it 
under this arrangement is to be not less than $1.10 and not 
more than $1.25. 


Q. Ihand to you what has been marked for identification 


as Exhibit 13. Will you please identify this exhibit and 
explain its significance insofar as this presentation is con- 
cerned. 


(Handing document to witness.) 

[24] 
A. Exhibit 13 is a copy of the United States Department 
of the Interior News Release dated April 4, 1966. This News 


Release covers various aspects of the Oil Import Program 
for the month of January 1966. 


The item of particular interest is page 10, entitled, 
“Puerto Rico Shipments to Districts I to IV.” It gives a 
tabulation of the shipments from the various Puerto Rico 
sources and clearly shows Gulf as the “Shipper” of “other 
petroleum products” from Commonwealth Oil Refining 
Company’s refinery. The volume shown, 14,652 barrels per 
day, represents Gulf shipments from the three exchange 
arrangements plus the Commonwealth’s processing agree- 
ment. 
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Q. Ihand to you what has been marked for identification 
as Exhibit 14. Would you please explain this exhibit? 
(Handing document to witness.) 
A. Exhibit 14 is a copy of the page showing “Puerto 
Rico Shipments to Districts I to IV” from each monthly 
U. S. Department of the Interior News Release for the 
entire period February 1966 through February 1968. In 
each of these releases Gulf is similarly shown as a “shipper” 
of “other petroleum products” from Commonwealth Oil 
Refining Company’s refinery. Again, the volumes shown 
represent Gulf shipments from the three exchange arrange- 
ments plus the Commonwealth processing agreement. 


[25] 
Q. The petition for modification of import license in- 
dicated an exceptional hardship is imposed on Gulf and 


Caribbean by the Administrator’s denial of the full amount 
sought by them for the current period. 


Will you explain in what manner a hardship is imposed 
on Gulf and Caribbean by the Administrator’s action? 


A. Well, the loss of 3,539 barrels per day of crude oil 
imports into Puerto Rico will result in a significant eco- 
nomic hardship to Gulf and Caribbean. We estimate this 
loss to be approximately $2,500,000 for the current allo- 
cation period. This results from the substantial adjust- 
ment in our operations which must be made to compensate 
for the decrease in crude oil imports. 


Q. I hand you what has been marked for identification 
as Exhibit 15. Would you please explain this exhibit? 

(Handing document to witness.) 

A. This exhibit shows the yield effects which will re- 

sult from the refinery operating changes we must make at 

our San Juan refinery as a result of the Administrator’s 

denials of the full quota sought by Gulf and Caribbean for 
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the current allocation period. We will process crude at a 
rate 3,539 barrels per day under the desirable rate. The 
composition of the crude slate will be altered so as to 
maximize the production of residual fuel. This will be 
done in an effort to try to satisfy our obligations under the 


[26] 


contract between Caribbean and the Puerto Water Re- 
sources Authority, which is usually referred as PRWRA. 


Q. I hand you what has been marked for identification 
as Exhibit 16. Is this the contract between Caribbean and 
PRWRA, to which you refer? 

(Handing document to witness.) 

A. Yes, it is. 


Q. Would you please describe generally what PRWRA 
is, and the nature of its operations? 

A. PRWRA is an agency of the Puerto Rico Govern- 
ment. However, the nature of its operations is similar to 
that of a private enterprise in that it publishes an annual 
report and is expected to produce a profit. It returns part 
of its profits to the Puerto Rico Government in lieu of 
taxes. 

Its Board of Directors is made up of Government officials. 

The primary activity of PRWRA is the generation, dis- 
tribution, and sale of electrical power for the entire island. 


[27] 


Q. Would you please outline the history of Caribbean's 
relationship with PRWRA and explain how Caribbean's 
contract with PRWRA will be affected by the Administra- 
tor’s denial of the full quota sought by Gulf and Caribbean 
for the current allocation period? 


A. Caribbean started operations in 1955. At that time 
Caribbean started supplying fuel to PRWRA’s San Juan 
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plant. In fact, PRWRA’s need for fuel was a major factor 
in the decision leading to the construction of the refinery. 
Caribbean also started supplying PRWRA’s Palo Seco plant 
when it started operating in 1957. This relationship has 
been continuous except for a period of one year, during 
which time another supplier had the supply rights for the 
San Juan plant. 


The arrangement between Caribbean and PRWRA has 
been mutually advantageous. PRWRA until now has had an 
assured source of supply. The refinery is connected to both 
of the plants by pipeline, which means the PRWRA enjoys 
the advantage of Caribbean’s inventory for back-up supply. 


If Caribbean were unable to supply PRWRA dte to lack 
of import license, PRWRA would have to receive fuel via 
tanker and their dock facilities are limited in regard to 
water depth. 


PRWRA’s demand for fuel is forecasted to increase from 
the present level of approximately 20,000 barrels per day 
to approximately 38,000 barrels per day by 1970. The 


[28] 


advantage of a direct connection by pipeline to the refinery 
will then be even more pronounced. 


Caribbean is obligated to supply residual fuel to PRWRA 
up to the extent of 50 percent, and if Caribbean cannot sup- 
ply the total requirements, PRWRA has the right to de- 
crease their purchase to the requirements of the Palo Seco 
plant, or about 5,000 barrels per day. 


I would like to give a little further explanation. That 50 
percent applies to 50 percent of Gulf’s crude import quota, 
so that we must give them residual fuel equal to half of the 
import quota granted us by the Administrator. 
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While we expect to adjust operations so as to maximize 
production of residual fuel, we will still be short of 
PRWRA’s requirements. We will attempt to supplement 
our supply of residual fuel from other sources. Despite this, 
the decreased crude import seriously jeopardizes our ability 
to meet the requirements of this contract. Should Caribbean 
not be able to meet the entire demand and, as a result, 
PRWRA exercises its option under this contract, Caribbean 
would incur substantial additional hardship. It would be 
necessary to find new outlets for heavy fuel production at 
what would undoubtedly be lower revenues. 


Q. Would you please continue with the yield effects at 
the San Juan refinery outlined in your Exhibit 15. 


A. The decreased crude rate coupled with the change in 


[29] 


erude composition will decrease the production of clean 
products by approximately 3,284 barrels per day. There 
will also be minor effects on refinery fuel production. 


Q. Ihand you what has been marked for identification 
as Exhibit 17. Would you please explain this exhibit. 
(Handing document to witness.) 


A. This exhibit outlines the economic effects of the 
changes I have just described. 


First, we have to replace the clean products in the United 
States by purchasing from others. This purchase will be 
necessary to meet Gulf’s commitments. Thus the Puerto 
Rican refinery facilities of Gulf and Caribbean will be op- 
erating at less than capacity, while at the same time we 
will be required to purchase products from others to make 
up this deficiency. 


Second, as previously described, it will be necessary to 
divert residual fuel from other supply sources to the extent 
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that residual fuel could have been produced by Gulf and 
Caribbean in the Puerto Rico refinery from that 3,539 
barrels per day of erude imports we have been denied. 
This, in turn, negates residual fuel oil sales opportunities in 
other locations. 


Third. the denial of the 3,539 barrels per day of crude 
imports results in Gulf’s reducing its crude oil production 
in Venezuela due to lack of other outlets for this 

[30] 
crude. 
This decrease in Venezuelan crude production is of par- 
tieular concern aside from the tangible economic effect. 
The Venezuelan government will incur a loss of tax revenue 


and Gulf’s relations in that country will be adversely 
affected. 


Lastly, the various transportation effects and refinery 
operating costs effects are included in Exhibit 17. We 
estimate this total loss at approximately $2.5 million for 
the allocation period April 1, 1968, through March 31, 
1969. 


Q. Mr. McGarvey, I noticed that Exhibit 17 shows a 
net debit of $2,667,000 a year. Have you rounded off that 
when you say $2.5 million loss? 


A. Yes. 


Q. Mr. McGarvey, would the modification sought in 
the petition of Gulf Oil Corporation and Caribbean Gulf 
Refining Corporation involving the exchange volumes which 
you refer to in connection with the Esso, Mobil, and Sinclair 
exchange arrangements require any increase in the total 
volume of imports into Puerto Rico of crude and unfinished 
oils? 


A. No, they would not. 


Q. Would this modification involving these exchange 
arrangements require any increase in the total volume of 
shipments of finished petroleum products, excluding resid- 
ual fuel oil to be used as fuel, from Puerto Rico to Districts 
Ito IV? 


[31] 
A. No, it would not. 


Q. On July 31, 1968, I received by mail the statement 
on behalf of the Commonwealth Oil Refining Company Ince. 
Have you had an opportunity to examine that statement? 


A. Yes, I have, but just as recently as last night. 


Q. I would like to direct your attention to certain of 
the statements or allegations contained in that statement, 
and first I would like to direct your attention to the last 
paragraph on Page 3 of the statement in which Common- 
wealth states or implies that CORCO— C-O-R-C-0, which 
is an abbreviation that is used for “Commonwealth” in this 
statement — that CORCO first had contracts with Esso, 
Sinclair and Mobil and that subsequently Gulf entered into 
the exchange arrangements with these three companies. 


Is this correct based on your knowledge? 
A. To the best of my knowledge it is not correct. 


Q. Would you please explain the chronology of the 
events leading to these three exchange arrangements, to 
your knowledge. 


A. As I earlier explained, on June 6, 1955, the Esso In- 
ternational Oil Company or its predecessor, Esso Export, 
and Caribbean Refining Company signed a contract to the 
effect Caribbean would sell to Esso the latter’s San Juan 
gasoline requirements. Commonwealth Oil and Refining 
Company did not go into operation until 1957. 


d+ 
[32] 
Q. So that as far as the Esso arrangement is concerned, 


this was in existence even before Commonwealth went into 
operation? 


A. That is correct. 


CHAIRMAN JOHNSON: Let’s go off the record a 
minute. 


(Discussion off the record.) 


CHAIRMAN JOHNSON: Back on the record. 
Mr. Luton, could you identify for the Board the state- 
ment that you read from and direct the question? 


MR. LUTON: Yes. I think that would certainly be in 
order, Mr. Chairman. 


I am referring to the statement beginning the last para- 
graph at the bottom of page 3 of this statement on behalf 
of Commonwealth Oil Refining Company, Inc., in the mat- 
ter of the petition of Gulf Oil Corporation and Caribbean 
Gulf Refining Corporation, Docket No. Q-58. And the state- 
ment to which I referred, I will quote from the statement 
as follows: 


“CORCO, as stated by Gulf in its petition, had contracts 
with three customers: Esso International Oil Company 
(Esso), Sinclair Caribbean Oil Company (Sinclair), and 
Mobil International (Mobil), which calls for it to meet the 
total on island demands ex-refinery at Guayanilla Bay of 
each such customer. However, because of the distances in- 
volved and the savings in transportation costs that resulted, 
Gulf and the three customers entered into agreements un- 
der which Gulf 

[33] 


supplied to such customers products refined in its refinery 
to meet their demand arising from the San Juan area. 
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CORCO was then advised that deliveries pursuant to its 
contracts with such customer were to be made to tankers 
at its refinery for shipment to the United States mainland 
and invoiced for the account of the customers.” 


And that ends the quote to which I referred. 
BY MR. LUTON: 


Q. How about the arrangement between Gulf and Sin- 
clair, was that to your knowledge an arrangement entered 
into prior to any arrangement as far as Commonwealth and 
Sinclair is concerned? 


A. Yes. My recollection of the arrangement with Sin- 
clair is that in 1960, Caribbean began selling to Sinclair its 
requirements for clean products in the San Juan area. In 
1962 this sales contract was changed to an exchange 
arrangement after Sinclair made a processing arrangement 
with Commonwealth Oil Refining Company in Ponce, 
Puerto Rico. 


Q. Had Gulf not made these exchange arrangements 
with Esso, Sinclair, and Mobil, what would Gulf have done 
with the products involved in the arrangements? 


A. Gulf would have shipped them to Districts I to IV on 
the mainland of the United States from its own refinery. 


Q. I direct your attention to the second paragraph on 
page 5 of Commonwealth’s statement where they state as 
follows, 


[34] 
and this is the last sentence in that paragraph: 
“Gulf at this late date is now seeking through this pro- 


ceeding to reverse the decisions which Gulf brought about 
and were of CORCO’s choosing.” 
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Do you have any comment with respect to the accuracy 
or position as far as Gulf is concerned with respect to that 
statement? 


A. Yes. Gulf at no time attempted to bring about the 
decisions which are referred to in this paragraph, which 
were decisions taken by the OLA. They were decisions which 
were the right of OLA to make and we had nothing to do 
with those decisions. 


Q. Now I direct your attention to page 8 of Common- 
wealth’s statement, beginning with the second sentence in 
the second paragraph where Commonwealth states as fol- 
lows, and I quote: 


“CORCO produced the product that was shipped to the 
continental United States in 1965 and it sold such product 
for shipment to the United States. Gulf is claiming as a 
customer rights under the oil import regulation that reside 


with CORCO as a refinery and is attempting to transfer that 
which it presumes to claim as a customer to itself, because 
Gulf, as one among several essentially similar customers, 
also happens to be a refinery.” 


In your opinion, is that statement a correct statement? 


sep: [35] 
A. No, it is not. 
Q. Will you please explain why it is that you say it is 
not a correct statement? 


A. Well, first of all, Gulf is not a customer of CORCO 
in these instances that it referred to in that it does not pay 
CORCO for the product that it lifts from that refinery. 


Secondly, it seems obvious that CORCO did not “refine 
and ship” or “refine and sell for shipment” since the party 
from whom Gulf obtained the product could have shipped to 
San Juan in barges to satisfy the local demand. 
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Q. In the last paragraph beginning on page 8 of that 
statement, Commonwealth says, and I quote: 


“A ‘processing arrangement,’ as is well understood, is 
one in which a refiner receives delivery of raw material 
owned by another and for a ‘toll,’ or processing fee produces 
a range of products required by the owner of the raw 
material who also continues to own the stocks in process 
and finished products through each stage of the manufac- 
turing process.” 


Now, based upon your years of experience in the petro- 
leum industry, is that definition of a “processing arrange- 
ment” a correct definition of that term as used and accepted 
in the petroleum industry? 


A. No, it is not. 


Q. Based upon your experience in the petroleum indus- 


try, 


[36] 
what does the term “processing arrangement” mean as it is 
used and accepted in the petroleum industry? 


A. Well, “processing arrangement” is one in which one 
party provides crude oil and/or other feedstocks to a re- 
finer who returns to that party products related to the 
volume of crude oil or feedstocks provided by him and re- 
ceives from the first party a fee for the services. Retention 
of title is not normal and is certainly not a criterion for 
calling any arrangement a “processing arrangement.” 


Q. In your opinion does the arrangement between Com- 
monwealth and Gulf come within the term “processing 
arrangement” as you have defined it and as you have testi- 
fied it is used, understood, and accepted in the petroleum 
industry? 


A. Yes, it does. 
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Q. On page 12 of the Commonwealth statement —I am 
quoting from approximately the middle of that page — Com- 
monwealth says the following: 


“We also find it hard to believe that Gulf, if it really 
believes it is entitled to ship an additional 13,800 b/d (over 
and above the 5,050 b/d recognized for Gulf) from Puerto 
Rico of finished petroleum products to District I to IV, 
would hare certified in connection with the current allocation 
year, which began on April 1, 1968, only 3,539 b/d of that 
amount.” 


Would you please explain why Gulf did not seek author- 
ization to ship this greater amount from Puerto Rico to 


[37] 


Districts I to IV in the current allocation period? 


4. In our letter of February 23 to the Administrator, 
we were replying to his request for our requirements for 


shipments to Districts I to IV in the current allocation 
period. However, in the next to the last paragraph of that 
letter, we asserted our right to ship the greater amount 
should the requirement exist in a later allocation period. 


Q. Now, the letter to which you referred from the Oil 
Import Administrator, is this the letter which has been 
marked for identification as Exhibit 18 in this proceeding? 
(Handing document to witness.) 


A. Yes, sir, it is. 
Q. And is the reply of Gulf, to which you refer, to that 


letter, has that been marked for identification as Exhibit 
19 in this proceeding? (Handing document to witness.) 


A. It has. 


Q. When you refer to the “last paragraph,” you are 
referring to the next to the last paragraph of that letter; 
is that right? 
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A. Next to the last — that is right. 


MR. LUTON: Mr. Chairman, I have no further ques- 
tions of the witness at this time. 


CHAIRMAN JOHNSON: Let’s go off the record a 
minute, Mr. Reporter. 
(Discussion off the record.) 
[38] 
CHAIRMAN JOHNSON: Let’s take about a five- 
minute recess, Mr. Luton, please. 
(Whereupon, a short recess was taken.) 


CHAIRMAN JOHNSON: Back on the record, Miss Re- 
porter. 
You have an additional question, Mr. Luton, I believe. 


MR. LUTON: Yes. I have one question that I think per- 
haps might be necessary for clarification. I am not sure 


how the record reads on this. 
BY MR. LUTON: 


Q. Mr. McGarvey, when I questioned you concerning 
the statement contained on page 8, paragraph 2, of Com- 
monwealth’s statement, referring to the fact that Gulf is 
claiming as a customer certain rights, in your answer, 
when you indicated that Gulf was not a customer of Com- 
monwealth, were you referring to the exchange arrange- 
ments or the volumes involved in the exchange arrange- 
ments? 


A. Yes. That is the subject which is treated earlier and 
is the context of the statement they were making. I was 
referring to the fact that we were, in these instances of 
exchanges, not a customer, although they claim — they 
stated that we were claiming customer rights. 


MR. LUTON: That is all I have. 
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CHAIRMAN JOHNSON: I just had a conference with 
my colleague. I find myself pretty much in this position with 
[39] 
respect to asking a number of questions: one, as we told 
you, we got your exhibits and your prepared statement last 
yesterday and didn’t have time to review them properly. 
We have also requested the OLA to furnish us with a report 
or their views concerning this petition that we don’t have 

as yet. 


Also due to the questioning with respect to the state- 
ment by CORCO and realizing that they as well as others 
will have seven days in which to maybe make some response 
to those questions, I just don’t have too many questions at 
this time. 

It could be, Mr. Luton, that after reviewing this rather 
complex case —I am sure you can appreciate that it is — 
that the Board will have some questions as a result of 
wading through this material and we may ask you to submit 
some additional information before we get around to 
decision-writing time. 

MR. LUTON: We will be glad to supply such informa- 


tion. 


CHAIRMAN JOHNSON: And as we just stated, there 
will be a seven-day period when interested parties may 
file statements in the case or additional material. 


It might to helpful to the Board, Mr. Luton, if you would 
—JI am sure it is in the record, we can dig it out, but if you 
could do it for us it would help us somewhat — if you would 
furnish us the allocation you received from OIA for the two 
previous years, the one ending March 31, 1968, and the one 
ending March 31, 1967, the two years prior to the current 
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allocation period, and give us your certification with respect 
to Puerto Rico’s local demand and demand for shipments 
of finished petroleum products in the Districts I through 
IV for those two years. 


If you have them now, we can receive them now; if it 
would be easier to finish them later, that will be also satis- 
factory. 


MR, LUTON: Mr. Chairman, I am not sure we do have 
them now. We will make a search. If we find them before 
we leave here, we will be glad to furnish copies of them 
today. If not, then certainly we will furnish them as soon as 
we possibly can. 


CHAIRMAN JOHNSON: All right. I may have one 
question here if you will give me a moment. 


This has been covered, but for amplification, I would 
like to ask you this: I take it that with respect to the allo- 
cation that you feel, and from your testimony, about the 
only information that you have as to why the reduction 
was made was the article that appeared in the “Oil Daily,” 
and I take it that you feel that that has no validity whatso- 
ever since you had no 1965 shipments into District V? 


THE WITNESS: That is correct, sir. 


CHAIRMAN JOHNSON: Therefore, you gave it as 
your opinion that the OIA apparently, from your stand- 
point, about the only reason you can suggest is that they 
ignored 

[41] 
part or a balance of Gulf shipments in the Districts I 
through IV? 


THE WITNESS: Yes, sir. 


62 : 

CHAIRMAN JOHNSON: Yes. Going back to the infor- 
mation I requested you to submit with respect to those two 
years and your estimates concerning local demand ship- 
ments to Districts I through IV, you might simplify it for 
us if you would tell us if OIA granted it based upon your 
estimates as furnished. 

THE WITNESS: Yes, they did grant us the crude 
allocations we requested for the years ending March 31, 
1967, and 1968. 


CHAIRMAN JOHNSON: All right, that is all I have 
at this time. 


Mr. Chamberlain, do you have any questions to ask at 
this moment? 


MR. CHAMBERLAIN: Yes, Mr. Chairman. Thank you. 


I have no preference as to who responds to these ques- 
tions. Whoever feels disposed may speak up. 


What is the capacity of Caribbean San Juan refinery in 
terms of crude oil charge per day? 


THE WITNESS: Approximately 40,000 barrels per day. 


MR. CHAMBERLAIN: And at what rate is it running, 
Mr. McGarvey? 

[42] 

THE WITNESS: Well, we are restricted in our crude 
availability to 33,000. 

MR. CHAMBERLAIN: I understand. Let me ask you, 
then, at what rate did you run in the previous fiscal year 
ending March 31, 1968, and 1967? 

THE WITNESS: We have run the plant as high as 
38,000 or 39,000 barrels per day, sir. To say exactly I would 
to check my records. I couldn’t tell. 
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MR. CHAMBERLAIN: But those are approximately 
the amounts of your allocation to import crude oil into 
Puerto Rico, is that correct? 

THE WITNESS: Yes. In 1966-1967 we were in the 
process of revamping the plant, so there is a period of 
downtime when we made new installation. 


MR. CHAMBERLAIN: Has there been any significant 
increase in capacity in the last two or three years? 


THE WITNESS: Yes, there was an increase, but I 
don’t recall exactly how much it is. 


MR. CHAMBERLAIN: Now, recording these exchange 
agreements with the three companies, Esso, Sinclair, and 
Mobil, I believe I heard that with regard to at least one 
of them and maybe all three, as originally construed or 
designed, they involved the exchange of finished product 


produced in Puerto Rico either by — well, I guess originally 
by Gulf’s own refinery, Caribbean’s own refinery, for de- 
livery in the 


[43] 
island. And the other party, one of these three companies, 
undertook to supply a similar or identical quantity of fin- 
ished product to Gulf at a mainland site? 


THE WITNESS: Yes. In the original — not the orig- 
inal, but the first revision to the original agreement be- 
tween Caribbean Refining Company and then Esso Export, 
which was the company’s name, it started out as a net sale 
and then, like every integrated oil company, Esso wished 
to put its own crude back of the deal and so they then ar 
ranged with Caribbean to return the product to — 


MR. CHAMBERLAIN: Pay in kind? 
THE WITNESS: Correct. 


64 
MR. CHAMBERLAIN: In some location in Districts I 
through IV? 


THE WITNESS: Yes, sir. Well, I don’t know exactly 
where it was, so I can’t say that. 

MR. CHAMBERLAIN: Well, shall we say I through 
v? 

THE WITNESS: Yes. 

MR. CHAMBERLAIN: It would not have been in some 
foreign location? 


THE WITNESS: That is correct, sir; on the mainland 
G.S. 


MR. CHAMBERLAIN: And then for reasons of con- 
venience to both parties, the agreements —I realize that 
Gulf assumed the agreement that had originally been writ- 


ten with 
[44] 
Caribbean, right? 

THE WITNESS: That’s right. 

MR. CHAMBERLAIN: Then for reasons of conveni- 
ence, the exchange arrangement was modified to the effect 
that each one of these three companies would discharge its 
obligation to you in kind on the island of Puerto Rico rather 
than on the — 

THE WITNESS: That is correct, but modification ap- 
plied only in the case of Esso. The other two were originally 
in the form that they now exist. 


MR. CHAMBERLAIN: I see. 


THE WITNESS: Well, that is not entirely true. It was 
a sale first to Sinclair. But as far as exchanges go, they are. 
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MR. CHAMBERLAIN: It did not involve delivery to 
the mainland? 


THE WITNESS: No, it did not. It involved delivery 
into tankers at Ponce. 


MR. CHAMBERLAIN: Then to the extent of the Esso, 
at least, Gulf’s historical base, as put forth in your claims 
in this petition reflecting your operations in the base year 
of 1965, were perhaps a fortuitous reflection of the change 
in the original agreement; isn’t that true? 


THE WITNESS: Would you repeat that? I want to be 
sure what you said. 
[45] 
MR. CHAMBERLAIN: All right, I will try. I don’t 
know if I can remember exactly what I said. 


Had there been no modification of the Esso exchange 
agreement, there would have then been established no basis 
to the extent of the Esso agreement in the 1965 operations 
for any future claim of allocation representing movement 
of product for Puerto Rico to the mainland? 


THE WITNESS: In other words, are you saying that 
if the exchange had not been modified — 


MR. CHAMBERLAIN: Right. 


THE WITNESS: —from Puerto Rico versus the main- 
land to Puerto Rico versus Puerto Rico — 


MR. CHAMBERLAIN: Right. 


THE WITNESS: —we then would not have had a rea- 
son to say we shifted the volumes from Puerto Rico? 


MR. CHAMBERLAIN: Right. 
THE WITNESS: It speaks for itself. 
MR. CHAMBERLAIN: It is axiomatic, isn’t it. 
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Now I realize that you may be at some disadvantage in 
answering the Chairman’s question about your prior alloca- 
tions and the basis or bases, since there are two, for each 
of these applications to OLA and the resulting allocations 
issued by OIA. Nevertheless, without carefully reviewing 
the exhibits, which may answer my question—off the record. 

(Discussion off the record.) 


[46] 
MR. LUTON: Mr. Chairman, we have two of the certi- 
fications if it will assist. We have two certifications if it 
will assist in your questioning. 


MR. CHAMBERLAIN: It might, Mr. Luton. 


CHAIRMAN JOHNSON: Let me make this suggestion 
for our purposes here to assist in Mr. Chamberlain pre- 
senting his question and the response, to read, if you will, 


into it, but go ahead and furnish us later a copy as suggested. 


THE WITNESS: Copy. 


MR. CHAMBERLAIN: If you have the figures, Mr. 
McGarvey, I think the figures themselves would be sufficient 
at this time. 


CHAIRMAN JOHNSON: I think so. 


MR. CHAMBERLAIN: And then if you care to submit 
copies of your application to OIA, I am sure the Board 
would be pleased to receive them. 


THE WITNESS: Yes. 
MR. CHAMBERLAIN: Do you have the breakdown? 
THE WITNESS: Yes, we have the applications here. 


Under date of February 28, 1966, we certified that we 
had petroleum products demand for Puerto Rico for 21,471 
barrels per day. This is clean product. 
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MR. CHAMBERLAIN: Yes. 


THE WITNESS: And in item 4, that we would have a 
requirement for finished products and unfinished oils, 
[47] 
excluding residual fuel to be used as fuel in Districts I 
through IV of 5,698 barrels per day, and shipments of 
residual fuel to be used as fuel in Districts I to IV of 9,080 
barrels per day, and shipments — 


MR. CHAMBERLAIN: That does not provide you with 
a base for your allocation, does it? 


THE WITNESS: Oh, yes. 


MR. CHAMBERLAIN: It does? The shipment to the 
mainland? 


THE WITNESS: Of residual fuel, ves. 


MR. CHAMBERLAIN: ll right. 


THE WITNESS: And shipments of finished products 
and unfinished oils to District V of 99 barrels per day, all of 
which total — I don’t know what. 

MR. CHAMBERLAIN: I am just adding it. 

[48] 

THE WITNESS: I would like to amend what I told 
you, the first item of 21,471. That represents the total de- 
mand for all products on the island. There is no differ- 
entiation. 


It totals 36,348. 
MR. CHAMBERLAIN: Good. That is what I had. 
Do you have the same breakdowns for 1967? 


THE WITNESS: Yes, we do, Mr. Chamberlain. 
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On January 10, 1967, we wrote to the Administrator and 
stated that during the period April 1, 1967, through March 
31, 1968. it is estimated that the Caribbean Gulf Refining 
Corporation will satisfy the following requirements in 
average barrels per day at 60 degrees F.: 


Item 1. Puerto Rico local demand 22,619 barrels; resid- 
ual fuel oil shipments to Districts I to IV, 5,500 barrels; 
shipments of finished petroleum products excluding resid- 
ual fuel oil to be used as fuel, Districts I to IV, 5,050 
barrels; and shipments of finished petroleum products to 
District V, 4,000 barrels per day. 

MR. CHAMBERLAIN: Do you have that total, Mr. 
McGarvey? 

THE WITNESS: No, Ido not. I am sorry. This form 
is different than the previous one. 

MR. CHAMBERLAIN: That’s all right. 

Unless I have erred, it has 37,169. 

[49] 

THE WITNESS: I believe that is correct. 

MR. CHAMBERLAIN: In contrast to these two appli- 
cations from which you have just read, Mr. McGarvey, 
each of which contained a substantial quantity of residual 
fuel oil shipment from Puerto Rico to the mainland, your 


application for the current allocation period shows this 
item as zero. 


THE WITNESS: That is correct, sir. We anticipate 
that all of our residual fuel manufactured in the plant at 
the crude level which we requested would be used on the 
island and it is contained in the first number. 


MR. CHAMBERLAIN: I see. 


69 


THE WITNESS: Yon recall I mentioned earlier the 
increase in demand of PRWRA. 


MR. CHAMBERLAIN: Yes. I notice that in contrast 
to the change between, shall we call it, 1966 and 1967, the 
change between 1967 and 1968 for island demand is sub- 
stantial, rising from 22,600 to 28,600, 6,000 barrels per day 
increase; and, similarly, the figure for clean products ship- 
ments to Districts I to IV, which had approximately the 
same level for both of the two years, 1966 and 1967, shows 
a marked increase from that level, which was around — 
well, 5,500 and 5,700 to 8,600. 


I don’t know that it has any critical bearing on the case, 
but do you have any observation to make about that 


[50] 
increase? 
THE WITNESS: Well, the increase in the Puerto 


Rico local demand reflects to a great extent the increased 
demands for residual fuel for PRWRA. 


MR. CHAMBERLAIN: Right. 


THE WITNESS: That answers, I think, vour first 
question. 


MR. CHAMBERLAIN: Right. 


THE WITNESS: Or at least will take care of most of 
the difference, and the difference between the amount of 
clean products shipped to Districts I to IV, changing from 
the 5,000 barrel level to the 8,700 barrel level, reflects the 
fact that in 1968-69, we will not be allowed to ship finished 
clean products to District V, which we showed as 4,000 
barrels per day in 1967. 


MR. CHAMBERLAIN: Did you actually ship 4,000 
barrels per day, during the 12-month period ending March 
31, 1968? 
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Well, you couldn't of course, could you, after January 1? 
THE WITNESS: That’s right. 


MR. CHAMBERLAIN: But during the nine months 
between April 1 and December 31, during this period, did 
you achieve an average level of shipments to District V of 
4,000 barrels per day? 

[51] 

THE WITNESS: No, this sales program which we be- 
gan in 1966, I believe, never reached this level, although we 
estimated when we asked for crude that it would reach the 
level and therefore we had to change our crude and yield 
patterns in the refinery to reflect the fact we could move 
this much clean product. 


MR. CHAMBERLAIN: Now, Mr. McGarvey, when you 
make these estimates they are subject to all the uncertain- 
ties in a complex business, such as the petroleum business. 
You all realize that. Therefore, as indicated by your im- 
mediate response, in some instances you have had a short 
fall below the estimates for particular portions of your 
built-up total requirements for your Puerto Rican opera- 
tion. 


I think earlier you may recall you stated that the refinery, 
however, did run to the full extent of the allocation afforded 
to you by the Oil Import Administration. To the extent 
that you didn’t reach the period of 4,000 barrels a day on 
shipments to District V, you found another outlet for the 
corresponding crude, the products derived from that volume 
of crude oil, I take it. 


THE WITNESS: I couldn’t say whether we didn’t or 
did. But the fact it was our own efforts that failed us, we 
must have had to do something. I don’t know exactly what 
the action was. 
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MR. CHAMBERLAIN: Let me be more specific. You 
have 
[52] 
an allocation of approximately 37,000 barrels a day, call 
it last year, the period ending March 31, 1968. You converted 
this into products and disposed of them? 


THE WITNESS: Not necessarily. I don’t know that 
we shipped all that crude into Puerto Rico. The allocation 
doesn’t mean that we actually delivered all the crude to 
Puerto Rico. 


I would have to check the record to be sure that was the 
case. 


MR. CHAMBERLAIN: Oh, I see. It might have been 
delivered to a mainland refinery? 


THE WITNESS: It might have been sold to a customer 
in South America. 

MR. CHAMBERLAIN: I was under the impression that 
you ran the Puerto Rican refinery to the full extent of your 
allocation. 


THE WITNESS: And to our ability to move the prod- 
ucts. 


MR. CHAMBERLAIN: I see. So not necessarily at 
37,000 barrels a day? 

THE WITNESS: That is correct. 

MR. CHAMBERLAIN: What I am getting at is: Is it 
within your option to increase your shipments to Districts 
I through IV if you did fall short in your shipments to 
District V? 

[53] 

THE WITNESS: Do you mean, do we have the ability 

to absorb the products if we have the right to move them in? 
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MR. CHAMBERLAIN: Do you have the privilege of 
doing this under the regulations? 

There is no binding upon you by the OIA regulations 
that you fulfill these estimates, obviously. May you over 
folfill some of them if you fall short of others? That is 
my question. 

THE WITNESS: I think that is a question the OIA 
needs to answer. I don’t — the interpretation of the regu- 
lation, is that what you are asking me to give? 

MR. CHAMBERLAIN: No, I am really asking you 
what you did, Mr. McGarvey. 

THE WITNESS: Oh, all right. That is a fair question, 
what we did. 


May I have the performance record for 1967. I can tell 
you what we did. 


MR. CHAMBERLAIN: As I say, they may be reflected 
in the exhibits but I can’t recall them from rapid persual. 


THE WITNESS: In 1967 we shipped to Districts I to 
IV 5,051.4 barrels per day of clean product. 


MR. LUTON: Mr. McGarvey, would you identify the 
exhibit? 
THE WITNESS: Oh, I am reading from Exhibit 5. 
MR. CHAMBERLAIN: Right. 
[54] 


THE WITNESS: And 1,389.4 barrels per day of clean 
product to District V. 


MR. CHAMBERLAIN: Do I understand, Mr. McGar- 
vey, these are calendar year figures? 


THE WITNESS: The numbers I just quoted to you 
are calendar year figures, whereas the requirements given 
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to the Administrator of the OIA are for a 12-month period 
from April 1 through March 31 of the next year. 


MR. CHAMBERLAIN: Right. 


THE WITNESS: So they won’t necessarily tie to- 
gether. 


MR. CHAMBERLAIN: Right. As I was listening to 
your testimony, Mr. McGarvey, under questioning from 
Mr. Luton, I thought I understood you to make certain 
statements but I wasn’t sure. So I would like to give you 
my impression of what I heard, what I think I heard, and 
ask you to either confirm my impressions or simply cor- 
rect them. 


THE WITNESS: Yes, sir. 


MR. CHAMBERLAIN: You are asking the Board for 
a modification of the OLA allocation to your refinery in 
Puerto Rico for the current fiscal period, 12 months. 


Did I understand you to say that if this modification 
were to be granted by the Board, that this would result in 
no inereased shipments from Puerto Rico to Districts I 
through IV? 


THE WITNESS: No, I did not say it would not. 
[55] 


I said it would not be required. 


The question put to me by Mr. Luton was if the modifi- 
cation is granted, would it require a change in the total 
number of barrels of crude into Puerto Rico and unfinished 
products, and the answer to that was, “no.” He further 
asked if the modification were granted, would it necessarily 
result in — no, if the modification were granted, would an 
increase in the movements of clean products to District I 
to IV be required, and the answer there again is “no.” 
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This relates entirely to the exchange volumes that are 
under question. 


MR. CHAMBERLAIN: Now, I am confused again. Let 
me see if I understand your answer. 


If the modification you are requesting of the Board were 
to be granted, there would be no necessary increase in the 
volume of crude and unfinished oils flowing into the island 
of Puerto Rico from foreign sources, and if the modification 
were granted, there would be no necessary increase in the 
volume of finished product flowing from Puerto Rico to 
Districts I through IV? 

THE WITNESS: That is correct, because if the OJAB 
recognizes the general definition of exchanges — material 


at one point is given up for material at another point — we 
would be given credit for this amount of oil, 


[56] 
3,800, and that would be based on our shipments historic- 
ally in 1965 from Ponce, Puerto Rico, and the OLAB could 
then reduce the allocation to Commonwealth Oil and Re- 
fining Company who now use those historical shipments 
as the basis for their request for crude. 


MR. CHAMBERLAIN: I think the figure is 3,539, isn’t 
it? 

THE WITNESS: That is the volume which we are 
speaking of requesting modification. 


MR. CHAMBERLAIN: I am glad you mentioned that, 
Mr. McGarvey, because I was going to ask you. 


Let’s go back to the establishment of your base in 1965, 
if we may, for a moment. 


If my memory again serves me correctly, the total of 
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18,000 barrels per day? 
THE WITNESS: 18,800 barrels. 


MR. CHAMBERLAIN: You have never actually moved 
anything like that, but that would be your right according 
to your view of the thing; is that correct? 


THE WITNESS: That is right, that is what we con- 
tend our rights are, although we have not exercised them. 


MR. CHAMBERLAIN: Now, the actual refinery pro- 
duction for —is it 13,800 barrels per day, roughly, 
[57] 
of that 18,800 was actually performed by Commonwealth 


and it is — incidentally, I am confused about the location 
of this place. Is it Ponce or Guayanilla or — 


THE WITNESS: They are all the same location. 

MR. CHAMBERLAIN: Are they? Okay. 

The production of the product that established for you 
in your contention 13,000-plus barrels of this total base, 


the refinery production was performed at the Corco Re- 
finery in Puerto Rico? 


THE WITNESS: You are talking about physical 
barrels? 

MR. CHAMBERLAIN: I am talking about — yes, the 
physical barrels. 

THE WITNESS: Yes, that is correct. 

MR. CHAMBERLAIN: Now, my question is perhaps a 


little unfair, but you may know, and if you do, I would 
appreciate your helping me. 


Did this 13,000-plus barrels of output by Commonwealth 
then become in Commonwealth’s subsequent allocation part 
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Puerto Ricot 


THE WITNESS: I can’t answer that because I don’t 
know exactly. 


MR. CHAMBERLAIN: I think the Board has other 
ways to find out. 


THE WITNESS: Yes. 
[58] 


MR. CHAMBERLAIN: But if you happen to know, it 
would be interesting. 


THE WITNESS: Yes. 
MR. CHAMBERLAIN: But you are not certain — 
THE WITNESS: No. 


MR. CHAMBERLAIN: —is that your answer? 


On page 14 of the document entered in the record today, 
I believe — let’s see if I can find it — yes, I am referring 
to your prepared testimony this morning, Mr. McGarvey. 


In answer to questions from Mr. Luton on page 13 
about — 


THE WITNESS: Page 13, sir? 


MR. CHAMBERLAIN: The question appears on page 
13. The answer I am referring to appears on page 14. 


The question asked you about the history of the opera- 
tion; then in the middle of the page, and I quote: 


“Caribbean is obligated to supply residual fuel to 
PRWRA np to the extent of 50 percent, and if Carib- 
bean cannot supply the total requirements, PRWRA 
has the right to decrease their purchase to the require- 
ments of the Palo Seco plant, or about 5,000 barrels 
per day.” 
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At this point you may remember you departed from 
your prepared testimony and stated that this arrangement 
with 

[59] 
PRWRA actually involved, I think, a 50 percent functional 
relation to Gulf’s allocation. It wasn’t clear to me which 
allocation you were talking about. 


THE WITNESS: Allocation of crude oil. 


MR. CHAMBERLAIN: The total allocation of crude 
and unfinished oils to Puerto Rico? 


THE WITNESS: Yes, that is correct, sir, and that isn’t 
clear in the written testimony; it just said 50 percent. I 
wanted to make sure you understood what that 50 percent 
applied to. 


MR. CHAMBERLAIN: I see. 
MR. LUTON: Is that clear in the contract? 
THE WITNESS: The contract is here. 


CHAIRMAN JOHNSON: May we go off the record? 

(Discussion off the record.) 

CHAIRMAN JOHNSON: Back on the record, Miss 
Reporter. 

MR. CHAMBERLAIN: Again, to conform an impres- 
sion which I secured from earlier testimony, is it correct 
that Gulf actually shipped to mainland destinations all 
of the bulk of the product received at Ponce in connection 
with these three exchange agreements? 


THE WITNESS: You want to say over the entire life 
of the agreements or in a particular year? 


MR. CHAMBERLAIN: No, let’s say since 1965. 


THE WITNESS: Yes, sir. It is true that we did 

A [60] 
ship. 

MR. CHAMBERLAIN: No part of it was used — 

THE WITNESS: May I check one thing for sure? 

(Diseussion off the record.) 

THE WITNESS: Yes, it is true that we shipped the 
bulk of the products available to us on the exchange 
arrangements and the processing agreement with Com- 
monwealth to the mainland U.S. 

MR. CHAMBERLAIN: Then there was some part of 
the product which was not shipped to the mainland. Could 


you tell us what the disposition of the remaining portion 
was? 


THE WITNESS: I am advised this shipment was a 


small movement of clean products which were moved 
around the island to San Juan to cover a shortage we 
bad in San Juan for some reason or another. 


73 barrels per day for the year 1965. 


MR. CHAMBERLAIN: And for the other two years, 
nothing? 


THE WITNESS: Nothing. 


MR. CHAMBERLAIN: I see. 
Thank you, gentlemen. 
I have no other questions, Mr. Chairman. 


CHAIRMAN JOHNSON: Mr. Luton? 

[61] 
MR. LUTON: May I ask one further question? 
CHAIRMAN JOHNSON: Yes. 


BY MR. LUTON: 


Q. Mr. McGarvey, does the fact Esso terminated the 
exchange arrangement with Gulf in early 1967 have any- 
thing to do with the increased amount shown in the certi- 
fication for the current allocation period of 8,589 barrels 
per day of shipments of finished petroleum products to 
Districts I to IV? 


By increase I mean increase over your prior certifica- 
tion for the year ending in 1968 and the year ending in 
1967, 


THE WITNESS: Yes. The fact that Esso was going 
to and did terminate the exchange led us first to try to 
move the material into District V and then, when this door 
was closed to us, accounted for the increase in our re- 
quirements to Districts I and IV. 


CHAIRMAN JOHNSON: Mr. Chamberlain? 


MR. CHAMBERLAIN: I thought I was through, but 
I will renege. 


If you had not made the processing agreement with 
Commonwealth — say, for example, it had not been pos- 
sible in a business way to work out an arrangement with 
Commonwealth, either for the quantity involved under, as 
I understand it, the processing agreement or the quantities 
involved 
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under the three exchange agreements —I understand you 
didn’t negotiate those with Commonwealth but apparently 
Esso, Sinclair and Mobil did —if, in other words, Com- 
monwealth had not been available as a source of supply 
of that product, could Gulf have achieved the Puerto Rico 
to mainland base figure which you have entered in the 
record for the base period of 1965? And, if so, would this 
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mean a reduction in Gulf’s supply of product to the island 
of Puerto Rico? 

THE WITNESS: Reduction in Gult’s supply of prod- 
uct to Puerto Rico? 


MR. CHAMBERLAIN: Right. 


MR. LUTON: Mr. Chamberlain, that is an awfully long 
question. May I ask the Reporter to read it back? I am 
not sure I understand it. 


MR. CHAMBERLAIN: I have no objection to the Re- 
porter reading it back, although it might be very painful to 
me, Mr. Luton; but I think I can simplify it. Shall I try? 


Your capacity is now approximately 40,000 barrels per 
day. You testified that it has been increased, but certainly 
at no time in the past was it any greater than this. 


THE WITNESS: That is correct. 


MR. CHAMBERLAIN: So in 1965, it was either 40,000, 
or something less. And my question is — 


THE WITNESS: It was something less. 


[63] 

MR. CHAMBERLAIN: All right, the point is even 
stronger then. Would it have been possible for you to have 
recorded your sales from Gulf’s refinery to meet island 
demand plus the —is it 18,800 which you assert as your 
base? Plus the 18,800 barrel movement of products from 
Puerto Rico to the mainland? Or, would the sum of these 
two figures exceed Gulf’s capacity? 


THE WITNESS: Yes, it would have been possible for 
us to have 18,800, because if we had not entered into the 
processing agreement in 1958, we might very well have 
increased the capacity of the San Juan refinery to 100,000 
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barrels a day prior to 1965. That is purely a speculative 
situation. We don’t know what we would have done, because 
we don’t know where we would have stood at the moment. 


MR. CHAMBERLAIN: Yes. 
I have no other questions, Mr. Chairman. 
BY MR. LUTON: 


Q. Mr. McGarvey, you indicated the processing arrange- 
ment between Gulf and Commonwealth was made in 1958. 
When does it terminate? 

A. It terminates this year. It is in the process now of 
re-negotiation for renewal. 


CHAIRMAN JOHNSON: Is that all you have, Mr. 
Luton? 


MR. LUTON: Yes. 
MR. SMITH: May I ask a question off the record, 
[64] 
Mr. Chairman? 


CHAIRMAN JOHNSON: No, I am sorry, Mr. Smith. 
You have your seven days, if you wish. 


Yes, Mr. Luton, if you furnish us four additional copies 
of Exhibits 18, 19 and 20 — 


MR. LUTON: Yes, we have those here. I will make 
those available. 


CHAIRMAN JOHNSON: Yes, that will be very good. 


MR. LUTON: Mr. Chairman, I don’t know whether you 
want to adjourn the hearing or not, but I wanted to make 
a request. Under Section 12 of your Rules of Procedure 
persons interested in opposing or supporting petitions may 
file written statements within seven days following hearing 
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and it also provides a petitioner may file a reply with the 
Board in seven days. 


Mary it be understood Gulf and Caribbean will file a sin- 
gle reply to Commonwealth’s statement? 


There would be no point being served in our filing a 
reply to this one and then their filing another statement 
and then our filing an appropriate reply to that. 

CHAIRMAN JOHNSON: I understand. 


MR. LUTON: If they don’t propose to file a further 
statement seven days after the hearing, then I have this 
practical problem; I am leaving today for the American 
Bar Meeting in Philadelphia and have to be there all next 
week. 

[65] 
I would like leave to file a reply to this statement by August 
16, if I may. 


CHAIRMAN JOHNSON: Off the record. 
(Discussion off the record.) 

CHAIRMAN JOHNSON: Let’s go back on the record. 

First I will deal with this part of your request, Mr. 
Luton: I see no objection whatsoever to your responding 
to the statements that CORCO has already filed and the 
one they may file. If you wish to respond to them together, 
properly identify them, as I am sure you will. It will be 
all right with the Board. 

Do you have anything else, Mr. Luton? 

MR. LUTON: No. Thank you very much. 


CHAIRMAN JOHNSON: Mr. Chamberlain? 


The whole record of this petition shall be considered by 
the Board and a decision rendered in writing. Persons in- 
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terested in this petition may file written statements with 
the Board within seven days following this hearing, at the 
same time serve a copy on the petitioner. 


We thank you for appearing at the hearing. 


The hearing is concluded. 


(Whereupon, at 12:15 o’clock, p.m., the hearing in the 
above-identified matter was concluded.) 


Exhibit No. 1 


GULF OIL CORPORATION 
Propucr Suppty DeparTMENT 


J.N. MeGarvey Gulf Building 
World-Wide Coordinator Pittsburgh, Pa. 15230 
April 16, 1968 


Mr. Elmer L. Hoehn, Administrator 
Oil Import Administration 

U.S. Department of the Interior 
Washington, D. C. 20240 


Dear Mr. Hoehn: 


By letter dated February 23, 1968, Gulf submitted a 
certification of its estimated requirements in Puerto Rico 
for the period April 1, 1968, through March 31, 1969. This 
certification showed Gulf would have local demand for 
28,661 b/d and demand for shipments of finished petroleum 
products (excluding residual fuel oil to be used as fuel) to 
Districts I-IV of 8,589 b/d. In regard to the last item in 
that certification, Gulf pointed out that during the calendar 
year 1965 it shipped to Districts I-IV 5,050 b/d from the 
refinery of Caribbean Gulf Refining Corporation at San 
Juan and 13,873 b/d (this was corrected to 13,800 b/d) 
from the refinery of Commonwealth Oil Refining Company, 
Inc., at Guayanilla Bay. 


On February 27, 1968, representatives of Gulf conferred 
with you and others in the Oil Import Administration on 
the oil import program as it has affected Gulf’s operations 
and plans in Puerto Rico. Thereafter, by letter dated March 
18, 1968, Gulf submitted a detailed statement in support 
of its position that the above shipments totaling 18,850 b/d 
in the base year 1965 represent the amount Gulf would be 
authorized under the import regulations to ship from 
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Puerto Rico to Districts I-IV for the allocation period 
April 1, 1968, through March 31, 1969. However, Gulf 
sought an import quota for the above allocation period 
based upon its estimated shipments of finished petroleum 
products to Districts I-IV of 8,589 b/d. 


The quota subsequently granted by the Secretary of the 
Interior to Gulf for its Puerto Rico operations during the 
above allocation period was only 33,711 b/d compared to 
37,169 b/d for the preceding period. This quota appears to 
be based upon Gulf’s local demand of 28,661 b/d and only 
5,050 b/d of its 1965 shipments from Puerto Rico to Dis- 
tricts I-IV. If so, it completely disregards the remaining 
13,800 b/d “which were shipped to Districts I-IV” from 
Puerto Rico by Gulf in 1965. 


Neither the Secretary of the Interior nor you have ad- 
vised Gulf of the reason for reducing its quota below last 


year’s quota or for not granting Gulf the quota applied for 
of 37,250 b/d. Also, no reply has been received from you 
to our letter of March 18, 1968. However, in The Oil Daily 
of April 10, 1968, the following reason for this action is 
reported as having been given by “Interior Department 
officials” : 


“The Gulf quota for Puerto Rico was cut, it was said, 
to reflect the fact that the company sought no ship- 
ments of nonresidual products to the West Coast, as 
it did in 1967. In 1967, Gulf estimated its product ship- 
ments to District V at about 3,500 b/d but these ac- 
tually turned out to be only about 1,300 b/d last year.” 


If the above statement is correctly reported in The Oil 
Daily, we are at complete loss to understand the basis for 
the Seeretary’s action in cutting Gulf’s quota and in grant- 
ing Gulf less than it applied for and was authorized to 
import. 
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It is obvious that no purpose would have been served 
by Gulf’s filing for a quota for Puerto Rico for the period 
April 1, 1968, to March 31, 1969, which was in any way 
based upon its shipments of finished petroleum products 
from Puerto Rico to District V in 1966 and 1967, as set 
forth in its letter of March 18, 1968. Presidential Proclama- 
tion 3823 issued January 29, 1968, and Section 15(b) of 
Oil Import Regulation 1 (Revision 5) as amended by 
Amendment 6 issued by the Secretary of the Interior Feb- 
ruary 12, 1968, make it clear that shipments from Puerto 
Rico to District V by a qualified importer in Puerto Rico 
are not permitted to exceed “shipments made by or attribut- 
able to such person during the calendar year 1965” from 
Puerto Rico to District V. Since Gulf had no shipments 
from Puerto Rico to District V in 1965, there would have 
been no basis for it to seek an allocation for Puerto Rico 
dependent in part upon its shipments to District V, as 
it did in 1967. 

In permitting Commonwealth Oil Refining Company, 
Inc., to ship 32,928 b/d of finished petroleum products from 
Puerto Rico to the East Coast, Secretary Udall announced 
in a press release of December 15, 1967: “Commonwealth’s 
present shipment of 10,000 barrels daily of finished petro- 
leum products from Puerto Rico to the West Coast 
(District V) will be terminated.” In a press briefing on 
December 28, 1967, Secretary Udall, in explaining why Com- 
monwealth would be permitted to make these additional 
shipments to the East Coast, stated: “{W]hat we did de- 
cide to do is to change the rules to prohibit export to the 
West Coast. We did this because the West Coast is a 
separate market, it is treated under the whole program 
as a separate sector, and they will transfer their import 
or their shipments to the East Coast from the West Coast.” 
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At the above meeting between representatives of the 
Oil Import Administration and Gulf on February 27, 1968, 
it was again made clear by the representatives of the Oil 
Import Administration that Gulf would not be permitted 
to make shipments from Puerto Rico to District V without 
penalty since it had made no shipments from Puerto Rico 
to District V in the base year 1965. For this reason Gulf 
did not include in its estimated requirements for the pe- 
riod April 1, 1968, through March 31, 1969, any shipments 
from Puerto Rico to District V. 


Gulf is now preparing a petition for filing with the Oil 
Import Appeals Board pursuant to the provisions of Sec- 
tion 21 of Oil Import Regulation 1 (Revision 5). Gulf be- 
lieves that it and the Oil Import Appeals Board are entitled 
to a statement by you or the Secretary of the Interior of 
the reason for the reduction in its quota for Puerto Rico 
and for its not being granted a quota in accordance with 


its estimated requirements for the period April 1, 1968, 
through March 31, 1969. We should not be required to 
speculate on the basis of unverified accounts of alleged 
statements of unidentified “Interior Department officials” 
reported in industry or other publications. 


Under Section 4 of the Rules and Procedures of the Oil 
Import Appeals Board, Gulf’s petition requesting the mod- 
ification of its allocation for Puerto Rico for the period 
April 1, 1968, through March 31, 1969, must “be filed with 
the Board not later than 30 (thirty) days after the begin- 
ning of the applicable allocation period.” Therefore, your 
early reply will be appreciated. 


Very truly yours, 
GULF OIL CORPORATION 
J. N. McGarvey 


Exhibit No. 3 
GULF OIL CORPORATION 


Propver Scppty DepaRTMENT 


J. N. MeGarvey Gulf Building 
World-Wide Coordinator Pittsburgh, Pa. 15230 
March 18, 1968 


Mr. Elmer L. Hoehn, Administrator 
Oil Import Administration 

U. S. Department of the Interior 
Washington, D. C. 20240 


Dear Mr. Hoehn: 
We appreciate very much the opportunity afforded 
representatives of Gulf Oil Corporation on February 27, 


1968, to confer with you and others in the Oil Import Ad- 
ministration on the oil import program as it has affected 


Gulf’s operations and plans in Puerto Rico. We felt it 
would be helpful in your consideration of this matter to 
review in writing Gulf’s position on some of the matters 
discussed at that meeting. 


By letter dated February 23, 1968, Gulf submitted a 
certification of its estimated requirements in Puerto Rico 
for the period April 1, 1968, through March 31, 1969. This 
certification showed Gulf would have local demand for 
28,661 b/d and demand for shipments of finished petroleum 
products (excluding residual fuel oil to be used as fuel) 
to Districts I-IV of 8,589 b/d. In regard to the last item 
in that certification, Gulf pointed out that during the 
calendar year 1965 it shipped to Districts I-IV 5,050 b/d 
from the refinery of Caribbean Gulf Refining Corporation 
at San Juan and 13,873 b/d (this should be corrected to 
13,800 b/d) from the refinery of Commonwealth Oil Refin- 
ing Company, Inc., at Guayanilla Bay. 
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It is Gulf’s position that these shipments totaling 
18,850 b/d in the base year 1965 represent the amount Gulf 
would be authorized under the import regulations to ship 
from Puerto Rico to Districts I-IV for the above allocation 
period. Gulf’s estimated shipments of 8,589 b/d for the 
next allocation period will be considerably less than that 
amount. 


In a letter to you dated September 23, 1966, we discussed 
the relationship which existed for almost eleven years be- 
tween Esso International and Caribbean in Puerto Rico 
under which Caribbean made available to Esso for its 
San Juan distribution gasoline manufactured by Caribbean 
at its San Juan refinery, in exchange for which Esso made 
available to Caribbean and Gulf gasoline manufactured by 
Commonwealth at its Guayanilla Bay refinery, which was 
then shipped by Gulf to Districts I-IV. 


Similar exchange arrangements have existed for several 
years between Caribbean and Sinclair Caribbean Oil Com- 
pany and between Caribbean and Mobil International. Since 
1960 Caribbean has delivered to Sinclair gasoline manufac- 
tured at Caribbean’s San Juan refinery, and Sinclair has 
delivered to Caribbean and Gulf like quantities of product 
manufactured at Commonwealth’s Guayanilla Bay refinery, 
which have been shipped by Gulf to Districts I-IV. Since 
1962 Caribbean has delivered to Mobil gasoline (and also 
diesel oil when available) manufactured at Caribbean’s San 
Juan refinery, and Mobil has delivered to Caribbean and 
Gulf like quantities of product manufactured by Common- 
wealth at its Guayanilla Bay refinery, which have been 
shipped by Gulf to Districts I-IV. 


The quantities shipped by Gulf to Districts I-IV under 
these exchange arrangements in the base year 1965 are 
shown on the enclosed Schedule A. In the past, where re- 
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quired, the quantities of products manufactured by Carib- 
bean at its San Juan refinery and delivered to Esso, Sinclair, 
and Mobil were reported in Caribbean’s estimate of its 
local demand. The quantities manufactured by Common- 
wealth at its Guayanilla Bay refinery for Esso, Mobil, and 
Sinclair and delivered by each of them to Caribbean and 
Gulf for shipment by Gulf to Districts I-IV were reported 
by Commonwealth as shipments by it to Districts I-IV. Com- 
monwealth also certified as a separate item the quantities 
manufactured by Caribbean at its San Juan refinery and 
delivered to Esso, Sinclair, and Mobil under these exchange 
arrangements, taking the position that these quantities were 
properly a part of Commonwealth’s local demand. 


It is obvious from the above facts and from the facts set 
forth in more detail in our letter to you of September 23, 
1966, and the enclosure to that letter, that either the quanti- 
ties manufactured by Caribbean at its San Juan refinery 
and delivered to Esso, Sinclair, and Mobil were properly a 
part of Caribbean’s local demand or the quantities manu- 
factured by Commonwealth at its Guayanilla Bay refinery 
for Esso, Sinclair, and Mobil and delivered by each of them 
to Caribbean and Gulf and shipped by Gulf to Districts 
I-IV were properly shipments by Gulf from Puerto Rico 
to Districts I-IV. Certainly Commonwealth cannot properly 
be credited with both of these quantities, as this would 
involve double counting. 


We think it is clear from the provisions of subparagraph 
(2) of paragraph (b) of Section 3 of Presidential Proclama- 
tion 3279, as amended, and Section 15(a) and (b) of Oil 
Import Regulation 1 (Revision 5), as amended, that the 
quantities of finished products which Gulf received under 
these exchange arrangements from Esso, Sinclair, and Mobil 
at Commonwealth’s Guayanilla Bay refinery and shipped 
from Puerto Rico to Districts I-IV in the base year 1965, 
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being a total of 5,042 b/d, are properly creditable to Gulf. 
Had these exchange arrangements not been in existence, 
Gulf would have shipped to Districts I-IV these same 
quantities of finished products from Caribbean’s San Juan 
refinery instead of Commonwealth’s Guayanilla Bay refin- 
ery. The mere fact that these exchange arrangements 
existed does not change the true character of these ship- 
ments as being shipments by Gulf of its finished products 
from Puerto Rico to Districts I-IV. However, even if Com- 
monwealth were considered as the true manufacturer of 
these products under these exchange arrangements, Gulf 
still “shipped” these products from Puerto Rico to Districts 
I-IV in the base year 1965 under the above provisions of the 
presidential proclamation and regulation. 


Another arrangement under which Gulf has shipped fin- 
ished petroleum products from Puerto Rico to Districts I-IV 
for several years involves a processing arrangement be- 


tween Gulf and Commonwealth. This arrangement has been 
in effect since January 1, 1958, and involves the following 
contracts: 


1. Contract for the sale by Gulf (for and on behalf of 
Mene Grande Oil Company) and the purchase by Com- 
monwealth of 12,000 b/d (5,000 b/d for the initial six 
months) of Leona crude oil produced by Mene Grande 
in Venezuela and delivered to Commonwealth f.o.b. 
Puerto la Cruz, Venezuela. 


. Contract of affreightment between Kupan Transport 
Company, a wholly-owned subsidiary of Gulf, and Com- 
monwealth for the transportation of the above Vene- 
zuelan crude oil from Puerto la Cruz to Guayanilla 
Bay, Puerto Rico. 


. Petroleum products contract between Gulf and Com- 
monwealth under which Gulf receives from Common- 
wealth products manufactured in Commonwealth’s 
Guayanilla Bay refinery in the following quantities: 
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4,500 b/d of motor gasoline, 4,500 b/d of No. 2 fuel oil, 
and 3,000 b/d of No. 6 fuel oil. (During the initial six 
months period these quantities were 1,000 b/d of motor 
gasoline and 4,000 b/d of No. 6 fuel oil.) 


As shown on Schedule A, in the base year 1965 Gulf 
shipped to Districts I-IV 8,758 b/d of finished petroleum 
products obtained under this processing arrangement. That 
it is a processing arrangement is obvious from the provi- 
sions of these agreements, under which Commonwealth’s net 
realization per barrel of erude oil received and processed 
by Commonwealth under this arrangement is to be not less 
than $1.10 ($1.04 during the initial six months) and not more 
than $1.25. 


On the basis of the above facts and under the provisions 
of the above presidential proclamation and regulation, Gulf’s 
certification for Caribbean Gulf Refining Corporation for 


the allocation period April 1, 1968, through March 31, 1969, 
properly included the 8,758 b/d of finished products in- 
volved in this processing arrangement and the 5,042 b/d of 
finished products involved in the exchange arrangements, 
all of which were shipped by Gulf to Districts I-IV from 
Commonwealth’s refinery at Guayanilla Bay. Gulf requests 
that at the time of the issuance of the import allocations for 
Puerto Rico for the period April 1, 1968, through March 31, 
1969, the Oil Import Administration recognize and declare 
Gulf’s entitlement under the present regulations to include 
this 13,800 b/d of finished products in its requirements for 
Puerto Rico and in its authorized shipments from Puerto 
Rico to Districts I-IV. 


Another matter discussed at the above meeting was the 
fact of Gulf’s shipments of finished petroleum products 
from Puerto Rico to District V in 1966 and 1967. As shown 
by the enclosed Schedule B, these shipments averaged 268 
b/d in 1966 and 1,389 b/d in 1967. Gulf had no shipments 
to District V from Puerto Rico in 1965. Gulf’s shipments 
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to District V in 1966 and 1967 were made necessary be- 
cause of the revision in the oil import program effective 
January 1, 1966, establishing a level for shipments of fin- 
ished products from Puerto Rico to Districts I-IV based 
on the calendar year 1965, In this connection Gulf, by let- 
ter dated September 23, 1966, sought clarification of the 
position of the Oil Import Administration with respect to 
the inclusion in Gulf’s shipments from Puerto Rico to Dis- 
tricts I-IV of the quantities involved in the above exchange 
arrangement between Caribbean and Esso during the year 
1965. The occasion for seeking this clarification was the 
fact that Esso had terminated this exchange arrangement 
after making an arrangement with Commonwealth to re- 
ceive its San Juan requirements by pipeline directly from 
Commonwealth’s Guayanilla Bay refinery into storage in 
the San Juan area. By letter dated January 24, 1967, you 
indicated that you did not agree with the clarification pro- 


posed by Gulf. 


The fact that Gulf made these shipments from Puerto 
Rico to District V in 1966 and 1967 apparently was over- 
looked in the recent modification of the oil import program 
incuding District V in the provisions of Section 15(b) of 
the regulations limiting shipments from Puerto Rico to 
the 1965 level. In a news release issued by the Secretary of 
the Interior December 15, 1967, it was announced that 
Commonwealth “will be permitted to ship an additional 
10,000 barrels per day of finished petroleum products from 
Puerto Rico to the East Coast” and “Commonwealth’s pres- 
ent shipment of 10,000 barrels daily of finished petroleum 
products from Puerto Rico to the West Coast (District V) 
will be terminated.” In a press briefing on December 28, 
1967, in which the Seeretary of the Interior and the Secre- 
tary of Commerce participated, Secretary Udall gave the 
following explanation for authorizing Commonwealth to 
make these additional shipments to Districts I-IV: 
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“They have been shipping for only the last year and 
a half or so 10,000 barrels a day to the West Coast. 
They had a surplus We didn’t want— we wanted to 
minimize the disruption of the impact on the program 
on the East Coast, and we said, ‘why don’t you ship it 
to the West Coast,’ and they responded to our pres- 
sure. 


“We, at the time, took considerable criticism from 
the West Coast people, I will be quite frank about it. 
Of course, the West Coast picture has changed dra- 
matically in the last year and a half. The gap is nar- 
rowing, production is increasing sharply. I don’t think 
there are any significant shortages there. 


“I don’t know what impact this decision has, but 
what we did decide to do is to change the rules to pro- 
hibit export to the West Coast. We did this because 
the West Coast is a separate market, it is treated un- 
der the whole program as a separate sector, and they 
will transfer their import or their shipments to the 
East Coast from the West Coast. But I wasn’t aware 
that this was going to have any particularly harmful 
impact on any individual or any group on the West 
Coast.” [Transcript, pp. 15-16.] 


Thereafter, by Presidential Proclamation 3823, issued 
January 29, 1968, and by Amendment 6 to Oil Import Reg- 
ulation 1 (Revision 5), issued February 12, 1968, ship- 
ments of products from Puerto Rico to District V were 
limited to the 1965 level. The effect of this is to require 
Gulf to terminate its shipments of surplus finished prod- 
ucts from Puerto Rico to District V without being per- 
mitted to transfer those shipments to Districts I-IV as 
Commonwealth was authorized to do before this modifica- 
tion became effective. 


It is apparent from the above that Gulf and Caribbean 
Gulf have not received treatment from the Oil Import Ad- 
ministration equal to that received by Commonwealth, 
particularly with respect to shipments from Puerto Rico 
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to Districts I-IV. Gulf strongly feels that this inequity 
should be corrected in part beginning with the allocation 
period April 1, 1968, through March 31, 1969, and in sub- 
sequent allocation periods by giving recognition to the 
shipments of finished petroleum products by Gulf from 
Puerto Rico to Districts I-IV during the base year 1965 
as shown on Schedule A.. 


Gulf is giving consideration to the filing of an applica- 
tion under Section 15(c) of the regulations for an increased 
import allocation of crude oil and unfinished oils for Puerto 
Rico and for increased shipments from Puerto Rico to Dis- 
tricts I-IV. Caribbean Gulf has constructed, is in the pro- 
cess of constructing, and has under consideration the pos- 
sible construction of new facilities in Puerto Rico which 
would promote substantial expansion of employment. How- 
ever, I am sure you appreciate our position that even if 
an increased import allocation and increased shipments 
from Puerto Rico to Districts I-IV were granted to Gulf 
as a result of an application under Section 15(c), this would 
not correct the inequitable and discriminatory treatment 
which Gulf has received and is now receiving under the ad- 
ministration of the oil import program with respect to 
Puerto Rico. The failure of the Oil Import Administration 
to recognize and correct this situation would be an impor- 
tant factor in our consideration of additional investment in 
expanded and new refining and related facilities in Puerto 
Rico. 


We urge your serious consideration of the above mat- 
ters. Should you need any additional information or have 
any questions concerning them, please advise me. 

Very truly yours, 
GULF OIL CORPORATION 


(Signed) J. N. McGarvey 
J. N. McGarvey 
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Exhibit No. 10 
GULF OIL CORPORATION 
Gulf Building, Pittsburgh 30, Pennsylvania 
December 26, 1963 


Commonwealth Oil Refining Company, Inc. 
60 East 42nd Street 
New York 17, New York 


Gentlemen: 


Please refer to the Contract for Purchase and Sale of 
Venezuelan Crude Oil between Gulf Oil Corporation acting 
for and on behalf of Mene Grande Oil Company and Com- 
monwealth Oil Refining Company, Inc., made as of Jan- 
uary 1, 1958. 


In accordance with the provisions of paragraph 2.01 of 
the above-mentioned contract, Gulf Oil Corporation acting 
for and on behalf of Mene Grande Oil Company hereby 
exercises the right to extend the primary term of the 
above-mentioned contract for a secondary period of three 
years commencing January 1, 1965. 

This notice shall also have the effect of extending the 
following contracts for the same period of three years 
commencing January 1, 1965; 


(1) Contract of Affreightment made as of January 1, 
1958, between Kupan Transport Company and Com- 
monwealth Oil Refining Company, Inc., and 


(2) Petroleum Products contract made as of January 1, 
1958, between Gulf Oil Corporation and Common- 
wealth Oil Refining Company, Inc. 


December 26, 1963 


Commonwealth Oil Refining Company, Inc. 


Please acknowledge your receipt of this notice by sign- 
ing and returning to us the enclosed copy of this letter. 


Sincerely, 
GULF OIL CORPORATION 
By K.S. Mayyrxe 


Received this 31 day of December, 1963. 
COMMONWEALTH OIL REFINING COMPANY, INC. 


By Asgruve C. Brewster 
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CONTRACT FOR PURCHASE AND SALE 
OF VENEZUELAN CRUDE OIL 


THIS CONTRACT, made as of January 1, 1958, be- 
tween GULF OIL CORPORATION, a Pennsylvania cor- 
poration (hereinafter called “Gulf”) acting for and on 
behalf of MENE GRANDE OIL COMPANY, a Delaware 
corporation (hereinafter called “Meneg”) and COMMON- 
WEALTH OIL REFINING COMPANY, INC., a Puerto 
Rico corporation (hereinafter called “Commonwealth”) ; 


WITNESSETH: 


THAT FOR and in consideration of the mutual promises 
and covenants herein contained, the parties hereto agree as 
follows: 

1. 


Definitions 


1.01. For all purposes of this Contract the following ex- 
pressions shall have the meanings respectively assigned to 
them: 


(a) the “Refinery” means the plant for the process- 
ing of crude oil into petroleum products, which is 
owned and operated by Commonwealth at Guayanilla 
Bay, Puerto Rico. 


(b) “barrel” means forty-two (42) United States 
gallons corrected to 60° F. in accordance with ASTM- 
IP Measurement Tables (ASTM designation: D-1250, 
IP designation: 200) or the latest version thereof, after 
deduction of water and sediment, if any, determined by 


ASTM Method D-96. 


(c) “contract period” means the primary term of 
this Contract and all extensions thereof as specified in 
Paragraph 2.01 hereof. 
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(d) “initial period” is that part of the primary 
term of the contract period commencing January 1, 
1958 and ending July 1, 1959. 


(e) “force majeure” means as described in Clause 
9 hereof. 


(f) “The Gulf Companies” shall mean Gulf Oil Cor- 
poration and any corporation in which it directly or 
indirectly has more than fifty (50) per cent of the 
voting shares registered in its name. 


2. 
Contract Period 


2.01. The contract period shall be for a primary term of 
seven (7) years commencing on January 1, 1958; provided 
that Meneg shall have the right to extend the primary term 
for a secondary period of three (3) years by giving Com- 
monwealth written notice at least twelve (12) months prior 
to the expiration of the primary term. 


3. 
Quantities and Substitutions 

3.01. Meneg shall sell and deliver to Commonwealth and 
Commonwealth shall purchase and receive from Meneg 
during the initial period five thousand (5,000) barrels per 
day of Leona Crude Oil having properties typical as de- 
fined in the Meneg brochure issued February, 1958. Com- 
mencing at the end of the initial period, Meneg shall sell 
and deliver to Commonwealth and Commonwealth shall 
purchase and receive from Meneg during each year of the 
contract period, twelve thousand (12,000) barrels per day 
of Leona Crude Oil. 


3.02. Meneg shall have the right at any time during the 
contract period by giving Commonwealth ninety (90) days’ 
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written notice, to substitute in whole or in part for the 
quantities of Leona Crude Oil to be purchased by Com- 
monwealth hereunder, any other crude oil Meneg or Gulf 
may have available at loading ports in or outside of Vene- 
zuela; provided in the evaluation of Commonwealth and 
Meneg that the price, plus the cost of transportation and 
import duty, and the physical and refining characteristics 
of such substituted crude oil shall make it no less favorable 
to Commonwealth for its specific refining and marketing 
purposes at the Refinery than the Leona Crude Oil for 
which the substitution is made, taking into account, among 
other things, the comparative market values of the pro- 
ducts which can be manufactured from any such crude oil 
when processed in the same equipment of Commonwealth 
at the Refinery as well as the comparative manufacturing 
costs involved. 


4, 
Deliveries 


4.01. Meneg shall deliver the crude oil sold hereunder 
f.o.b. Puerto la Cruz, Venezuela, to ocean-going tankers 
provided, or caused to be provided, by Commonwealth. 
Title to the crude oil shall pass from Meneg to Common- 
wealth upon delivery at the intake end of tanker’s per- 
manent hose connection at the loading port and Meneg’s 
risk and peril for the erude oil shall cease at that point: 
provided, however, that any loss or damage to the erude oil 
during loading, caused through fault of the tanker, shall be 
for Commonwealth’s account. Meneg shall pay all wharf- 
age, dockage and mooring dues assessed against each tanker 
while loading cargoes hereunder at Puerto la Cruz and 
Commonwealth shall be responsible for paying or causing 
to be paid all towing, tug charges, pilotage and other usual 
port charges at Puerto la Cruz. 
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4.02. Meneg shall make available and Commonw ealth 
shall lift the crude oil purchased hereunder in approxi- 
mately equal quarterly quantities during each year of the 
contract period, taking into account that liftings shall 
commence at the rate of five thousand (5,000) barrels per 
day and increase to twelve (12,000) barrels per day, in 
accordance with Paragraph 3.01 hereof. 
5. 
Determination of Quantity and Quality 

5.01. The quantity and quality of crude oil delivered to 
Commonwealth’s tankers from shore tanks shall be deter- 
mined by, or on behalf of, Meneg in the manner customary 


at the loading port at the time of loading. The quantity 
shall be computed in barrels. 


5.02. Commonwealth’s representative will be allowed every 
facility available for participation in the determination of 
quantities and qualities of crude oil sold hereunder. If 
Commonwealth’s representative shall fail to participate in 
the determination of the quantity and quality of the cargo 
by the time that the Master of the tanker declares his readi- 
ness to load, Meneg shall proceed with the loading of the 
tanker and the quantity and quality as ascertained and 
certified by Meneg’s representative shall be accepted by 
Commonwealth as the bill of lading and invoice quantity 
and quality. 


5.03. If at any time during the period of this contract it is 
mutually agreed that the services of a licensed inspector 
shall be utilized for the conducting of tests and measure- 
ments herein applicable, such costs will be borne equally by 
the parties hereto. 


5.04. Meneg will take all precaution to maintain the grav- 
ity of Leona crude sold to Commonwealth between the range 
of 23.0° to 24.9? API gravity. 


6.01. The price per barrel f.0.b. Puerto la Cruz, Venezuela, 
to be paid Meneg by Commonwealth for each cargo of Leona 
Crude Oil purchased hereunder shall be the price per barrel 
in cargo lots, published by Meneg, and applicable for the 
hour and date Commonwealth’s tanker commences to load 
for Leona Crude Oil of an API gravity equal to an average 
API gravity of the cargo loaded aboard the tanker. Such 
price for Leona Crude Oil of 24.0° to 24.4° gravity API, 
f.o.b. Puerto la Cruz, Venezuela, on January 1, 1958, was 
Two Dollars and Forty-Nine ($2.49) cents per barrel, sub- 
ject to increase or decrease by Two and One-Half ($0.025) 
cents per barrel for each full one-half (0.5°) degree by 
which the average API gravity of each cargo is above 
24.0° or below 24.4° API gravity, as the case may be. 


7. 
Import Duties and Taxes 


7.01. Commonwealth shall import the erude oil purchased 
hereunder into Puerto Rico in its own name, pay all import 
duties or taxes or assessments relating to imports and any 
other taxes or charges now or hereafter imposed by the 
government of the United States by reason of such import 
or delivery based on the cargo, tanker or freight. 


8. 
Invoicing and Payment 


8.01. Gulf shall invoice Commonwealth for the crude oil 
purchased hereunder when cable advice is received from 
Meneg stating the name of the tanker, the loading date, and 
the number of barrels loaded. Commonwealth shall pay each 
such invoice in United States currency, without discount, at 
Gulf Building, Pittsburgh, Pennsylvania, not later than 
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ninety (90) days after date of each tanker’s loading. Com- 
monwealth shall furnish to Gulf, in advance of each tanker’s 
loading, full written instructions regarding the preparation 
of bills of lading and any other documents required by 
Commonwealth and Gulf shall support its invoices to Com- 
monwealth with appropriate documentation. 


$.02. If Commonwealth fails to pay the invoice covering 
any cargo of erude oil purchased hereunder within the time 
prescribed, Meneg may suspend further deliveries here- 
under until such time as payment has been made, and may 
also, after giving thirty (30) days’ written notice to Com- 
monwealth, cancel this contract as to future sales. If within 
said thirty (30) days Commonwealth shall pay the invoice, 
Meneg’s notice of cancellation shall be of no force and effect. 


9. 
Force Majeure 


9.01. The expression “force majeure” means any cause or 
circumstance of whatever nature which is not within the 
control of and which cannot, by the exercise of reasonable 
diligence, be prevented or overcome by the party chargeable ; 
such as, but not limited to, acts of God, acts or orders of 
covernmental bodies having or asserting jurisdiction which 
prohibit or prevent the performance of this Contract or 
directly or indirectly prohibit or prevent the furnishing or 
use of materials, equipment, or services required for such 
performance; strikes, lockouts, or other labor and indus- 
trial disputes; arrests or restraints of governments; inter- 
ruptions as a result of government or court orders or orders 
of any regulatory body having or asserting jurisdiction ; 
acts of the public enemy, wars, riots, sabotage, blockades, 
embargoes or insurrections; inability to secure materials, 
equipment or labor because of priority or similar regula- 
tions of a government; epidemics, famines, landslides, hur- 
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ricanes, lightning, earthquakes, fires, storms, floods, wash- 
outs, explosions, perils of the sea, or accidents of naviga- 
tion; and breakage or accident to machinery or equipment 
not due to lack of care. 


9.02. Except where otherwise specifically provided to the 
contrary in this Contract, foree majeure shall not release 
either party from any of its obligations hereunder. Its 
existence shall extend (except with respect to matured obli- 
gations for the payment of monies due hereunder, which it 
is agreed shall not be affected by force majeure) the primary 
term and the secondary period of this Contract, and the 
time within which each of the various options, privileges. 
and rights hereunder may be exercised, for the duration that 
force majeure shall be operative during such term, period. 
or time. The existence of force majeure shall be effective 
only to suspend or hold in abeyance the performance by a 
party of its obligations and to prevent such failure to per- 
form, if and insofar as such failure is caused by force 
majeure, from constituting a breach of this Contract during 
the period of such failure so caused. The party whose per- 
formance has been interrupted by force majeure shall use 
every reasonable means to resume full performance of this 
Contract as promptly as possible; however, it is understood 
and agreed that the settlement of labor disputes, strikes or 
lockouts shall be entirely within the discretion of the party 
having the difficulty, and that the requirement that a party 
under disability by reason of force majeure use every rea- 
sonable means to resume full performance as soon as pos- 
sible shall not require the settlement of such labor dispute, 
strike or lockout by acceding to the demands of the opposing 
party when such course is inadvisable in the discretion of 
the party having the difficulty. 
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10. 
Suspension 

10.01. Commonwealth has on the date hereof entered into 
a Contract of Affreightment with Kupan Transport Com- 
pany (herein called “Kupan”) for the transportation of 
ernde oil to be purchased hereunder and has entered into a 
Petroleum Products Contract with Gulf for the sale of 
products manufactured by Commonwealth from the crude 
oil purchased hereunder. It is agreed that Commonwealth’s 
obligations to accept deliveries of crude oil under this Con- 
tract may be suspended during any period that 


(a) Kupan is unable, because of reasons of force 
majeure affecting it, to perform fully the transportation 
required under the Contract of Affreightment, but only 
to the extent of and as to the quantity of crude oil that 
Kupan is unable to transport; and 


(b) Gulf is unable, because of reasons of force 
majeure affecting it or due to restrictions imposed 
upon it pursuant to Paragraph 13.01 of the Petroleum 
Products Contract, or Gulf exercises its right of refus- 
ing pursuant to Paragraph 13.01 of the Petroleum 
Products Contract, to purchase in full the quantities 
of products to be purchased by it under the Petroleum 
Products Contract, but only to the extent of and in the 
proportion (of crude oil to products) that Gulf for the 
aforesaid reasons, is unable or exercises its right of 
refusing to purchase under the Petroleum Products 
Contract. 


(c) Commonwealth exercises its right of refusing 
pursuant to Paragraph 13.01 of the Petroleum Products 
Contract to sell in full the quantities of products to be 
sold by it thereunder, but only to the extent of and in 
the proportion (of crude oil to products) that Common- 
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wealth exercises its right of refusing to sell under said 
Petroleum Products Contract; provided, however, that 
if Gulf purchases products from Commonwealth for 
distribution outside the mainland of the United States, 
then Commonwealth shall be obligated to continue the 
purchase of crude oil hereunder to the extent of and in 
the proportion that products are so purchased by Gulf. 


10.02. If, for reasons as defined in Paragraph 10.01, Kupan 
is unable to perform fully the transportation required under 
the Contract of Affreightment, Commonwealth will have the 
right to charter other tonnage, but only to the extent of 
and as to the quantity of crude oil that Kupan is unable 
to transport. 


11. 
Import Restrictions 


11.01. As an independent refiner engaged or to be en- 
gaged in the purchase of Venezuelan Crude Oil or crude 
oil from sources of supply outside of Puerto Rico, the 
processing thereof into petroleum products, and the sale 
and delivery of such products, Commonwealth shall be re- 
sponsible for and shall pursue with due diligence the mak- 
ing of appropriate applications for all necessary permits, 
assents and acquiescence by all governmental agencies, 
authorities and political subdivisions having jurisdiction 
to enable Commonwealth, as such independent refiner, to 
import foreign crude oil into Puerto Rico in sufficient quan- 
tities to mect its obligations under this Contract. 


11.02. If at any time or from time to time during the 
contract period the purchase by Commonwealth of Vene- 
zuelan Crude Oil from Meneg or of other crude oil from 
any of The Gulf Companies and the importation of such 
crude oil into Puerto Rico is classified by any statute, reg- 
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ulation. order, statement of policy, or request of any United 
States governmental agency, authority or political subdi- 
vision as an importation by any of The Gulf Companies of 
crude oil into the United States or Puerto Rico, then Meneg 
or Gulf shall have the right, by giving Commonwealth 
ninety (90) days’ written notice, to reduce or suspend 
deliveries hereunder by the amount equal to any such im- 
port classification or to terminate the portion of this Con- 
tract as reduced because of such governmental actions upon 
the expiration of said ninety (90) day period. 


11.03. If Meneg or Gulf, under the terms as set forth 
above under “Import Restrictions,” at any time elects to 
reduce or suspend deliveries or terminate a portion of the 
barrels covered by this Contract, it will be Commonwealth’s 
option to reduce, suspend, or terminate its obligation to 
sell products in the exact amount of barrels affected under 
Meneg’s or Gulf’s reduction, suspension or termination of 


crude oil sales under Clause 11 hereof. In the event Meneg 
or Gulf reduces or suspends sales of crude oil for a ninety 
(90) day period, at the end of such period Meneg or Gulf, 
as the case may be, shall either terminate or again com- 
mence selling such reduced or suspended barrels unless it 
is mutually agreeable between Meneg or Gulf and Com- 
monwealth to extend such ninety ( 90) day period. 


12. 

Arbitration 
42.01. Any dispute in respect to this Contract or the per- 
formance hereof, which cannot be settled by agreement of 
the parties hereto, shall be referred to three arbitrators 
upon the written request of either party hereto, such arbi- 
tration to be held in the City and State of New York. The 
requesting party shall name one arbitrator. The party re- 
ceiving such notice shall, within ten (10) days thereafter, 
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by notice to the other, name the second arbitrator, or should 
it fail to do so, then the American Arbitration Association, 
upon request of either party involved, shall appoint the 
second arbitrator. The two arbitrators so appointed shall 
name the third, or should they fail to do so within ten (10) 
days, then the American Arbitration Association, upon the 
request of either party involved, shall appoint the third 
arbitrator. 


12.02. A written statement of the issues to be arbitrated 
shall be signed by the parties and submitted to the arbi- 
trators before any evidence is offered, or if the parties fail 
to agree upon such statement, the arbitrators shall, after 
discussion with the parties, define in writing the issues in 
controversy before hearing evidence on the merits. The 
arbitrators shall not have the power to add to or subtract 
from or otherwise change the provisions of this Contract. 
The arbitrators shall promptly hear and determine the 
questions submitted, after written notice to the parties of 
the time and place of hearing, at which each party shall 
be entitled to be heard, and shall render their decision 
within sixty (60) days after appointment of the third arbi- 
trator. If within said period a decision is not rendered by 
a majority of the arbitrators, new arbitrators may be 
named and shall act hereunder at the election of either 
party in like manner as if none had been previously named. 


12.03. The arbitrators, or a majority of them, actually 
participating in the arbitration proceedings shall render 
their award in writing, sending a copy to each party. Such 
award shall be final and may be made a rule of court: and 
a judgment, decree or order may be made and entered 
thereon in any court of competent jurisdiction. The expenses 
of arbitration, including reasonable compensation to the 
arbitrators, shall be borne equally by the parties hereto, 
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except that each party shall bear the compensation and ex- 
pense of its counsel, witnesses and employees. 


13. 
Law 


13.01. This Contract shall be construed and take effect in 
accordance with the laws of the State of New York, U.S.A. 


14. 
Notices 
44.01. All notices required to be given under the terms of 
this Contract shall be given by letter or telegram addressed 
to the respective parties at the addresses stated below, or 


to such other addresses as each of them may hereafter 
from time to time designate in writing to the other. 


Gulf Oil Corporation 

Gulf Building 

Pittsburgh 19, Pennsylvania 
Commonwealth Oil Refining Company, Inc. 


60 East 42nd Street 
New York 17, New York 


The depositing in the mail of a letter properly addressed 
with adequate postage affixed or the filing of a prepaid tele- 
gram with the telegraph office, followed by mailed copy of 
such telegram, shall be considered notice to the addressee 
of the contents of such letter or telegram. 


15. 
Modification and Waiver 


15.01. This Contract shall not be modified except by writ- 
ten instrument executed by duly authorized officers of the 
respective parties hereto. 
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15.02. No waiver by either party of any one condition of 
this Contract shall be deemed or construed as a waiver of 
any other condition, nor shall a waiver in one case be deemed 
as constituting a waiver of a similar later breach. 


16. 
Assignment, 

16.01. This Contract shall be binding upon and shall inure 
to the benefit of the successors and assigns of the parties 
hereto; provided, however, that neither party may assign 
its rights and obligations under this Contract without the 
prior written consent of the other, except that Meneg may 
assign any or all of its rights and obligations hereunder to 
any of The Gulf Companies and Commonwealth may assign 
any or all of its rights and obligations hereunder to any 
wholly owned subsidiary upon Commonwealth’s giving to 
Meneg a guarantee of full performance by said assignee. 


IN WITNESS WHEREOF, the parties hereto have 
caused these presents to be executed in duplicate, each of 
which shall be considered an original, by their duly author- 
ized officers and their corporate seals to be hereunto affixed. 


Gutr Om Corporation 


By P.H. Bonarr /s/ 
Administrative Vice President 
ATTEST: 
L.J.McCorp /8/ 
Assistant Secretary 


ComMonwEALTH Or REFINING 
Company, Ino. 
By Samvet H. Casey /s/ 
ATTEST: 


Rrowarp DEY. Mannine /s/ 


Exhibit No. 11 


COMMONWEALTH OIL REFINING COMPANY, INC. 


JOHN E. BREWSTER Please Reply to: 
Vice President 60 East 42nd Street 
Supply & Transportation New York 17, New York 


January 15, 1964 
Kupan Transport Company 
Gulf Building 
Pittsburgh 30, Pennsylvania 
Gentlemen: 
Contract of Affreightment — January 1, 1958 


Please take notice, pursuant to Section 1.02 of that 
contract of affreightment made as of January 1, 1958, be- 
tween Commonwealth Oil Refining Company, Inc., and your 
goodselves, that the certain crude oil contract made as of 
January 1, 1958, between Gulf Oil Corporation, acting for 
and on behalf of Mene Grande Oil Company, and Common- 
wealth Oil Refining Company, Inc., has been extended for 
a secondary period of three years, commencing January 1, 
1965, under notice dated December 26, 1963, given on be- 
half of Mene Grande Oil Company by Gulf Oil Corporation 
in exercise of option. 


Please acknowledge your receipt of this notice by sign- 
ing and returning to us enclosed copy of this letter. 


COMMONWEALTH OIL 
REFINING COMPANY, INC. 


By Joun E. Brewster 
Vice President 


lly 


Received this 22nd day of January, 1964 
KUPAN TRANSPORT COMPANY 


GULF OIL CORPORATION 


Gulf Building, Pittsburgh 30, Pennsylvania 


December 26, 1963 


Commonwealth Oil Refining Company, Inc. 
60 East 42nd Street 
New York 17, New York 


Gentlemen: 


Please refer to the Contract for Purchase and Sale of 
Venezuelan Crude Oil between Gulf Oil Corporation acting 
for and on behalf of Mene Grande Oil Company and Com- 
monwealth Oil Refining Company, Inc., made as of January 
1, 1958. 


In accordance with the provisions of paragraph 2.01 of 
the above-mentioned contract, Gulf Oil Corporation acting 
for and on behalf of Mene Grande Oil Company hereby 
exercises the right to extend the primary term of the 
above-mentioned contract for a secondary period of three 
years commencing January 1, 1965. 


This notice shall also have the effect of extending the 
following contracts for the same period of three years 
commencing January 1, 1965; 


(1) Contract of Affreightment made as of January 1, 
1958, between Kupan Transport Company and Com- 
monwealth Oil Refining Company, Inc., and 
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(2) Petroleum Products contract made as of January 1, 
195S, between Gulf Oil Corporation and Common- 
wealth Oil Refining Company, Inc. 


Please acknowledge your receipt of this notice by signing 
and returning to us the enclosed copy of this letter. 


Sincerely, 

GULF OIL CORPORATION 

By K. Mannixe 
Received this 31st day of December, 1963. 
COMMONWEALTH OIL REFINING COMPANY, INC. 
By Asrrsve C. Brewsrer 


CONTRACT OF AFFREIGHTMENT 


THIS CONTRACT, made as of January 1, 1958, between 
KUPAN TRANSPORT COMPANY, a company incorpor- 
ated under the laws of Liberia, (hereinafter called “Ku- 
pan”), and COMMONWEALTH OIL REFINING COM- 
PANY, INC., a company incorporated under the laws of 
Puerto Rico, (hereinafter called “Commonwealth”) ; 


WITNESSETH: 


WHEREAS, Commonwealth has entered into a Con- 
tract as of the date hereof with Gulf Oil Corporation (here- 
inafter called “Gulf”), acting for and on behalf of MENE 
GRANDE OIL COMPANY (hereinafter called “Meneg”), 
whereunder Commonwealth has agreed to purchase and 
receive from Meneg certain quantities of Venezuelan Crude 
Oil f.o.b. Puerto la Cruz, Venezuela (hereinafter called the 
“Crude Oil Contract”) ; and, 


WHEREAS, Commonwealth desires to have Kupan 
transport said crude oil and Kupan has agreed to do so in 
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accordance with the terms and conditions hereinafter 
stipulated ; 


NOW THEREFORE, for and in consideration of the 
mutual promises and covenants herein contained, the 
parties hereto agree as follows: 


CLAUSE 1 
Contract Period 


1.01. The respective obligations of Commonwealth to ship 
and Kupan to transport under this Contract shall commence 
on January 1, 1958 and shall continue thereafter so long 
as Commonwealth purchases crude oil from Meneg under 
and in accordance with the terms of the Crude Oil Contract. 


1.02. If, under the terms of the Crude Oil Contract, Meneg 
exercises its option to extend the primary term for three 
(3) years, then Commonwealth shall immediately so notify 
Kupan and this Contract shall remain in full force and 
effect for said extended term or so long within said ex- 
tended term as Commonwealth purchases crude oil from 
Meneg, the term to be ten (10) years from January 1, 1958, 
except that the term shall be extended for a period equal 
to the duration of any force majeure occurring pursuant 
to Clause 6 hereof. 


CLAUSE 2 
Quantity and Delivery 


2.01. During the initial period of the primary term of the 
Crude Oil Contract, Commonwealth shall ship or cause to 
be shipped five thousand (5,000) barrels per day of Vene- 
zuelan Crude Oil from Puerto la Cruz, Venezuela to Guay- 
anilla Bay, Puerto Rico. Commencing with the date of 
expiration of the initial period and thereafter during each 
year of the contract period of the Crude Oil Contract, 


122 


Commonwealth shall ship or cause to be shipped twelve 
thousand (12,000) barrels per day of Venezuelan Crude 
Oil from Puerto la Cruz, Venezuela to Guayanilla Bay, 
Puerto Rico. Kupan shall supply or cause to be supplied, 
ocean-going tankers of such size and at such times as in 
its discretion will enable it to transport the aforementioned 
quantities of crude oil between said ports in approximately 
equal quarterly quantities during each year of the gontract 
period, taking into account that liftings shall commence at 
the rate of five thousand (5,000) barrels per day and in- 
crease to twelve thousand (12,000) barrels per day; pro- 
vided that Kupan shall not be required to lift and transport 
less than full and complete cargoes. 


2.02. The transportation of each cargo by Kupan shall be 
made under and in accordance with the terms and condi- 
tions of the form of Tanker Voyage Charter Party (War- 
shipoilvoy Rev.) annexed hereto and made a part hereof 


as Exhibit “A”. Kupan shall submit to Commonwealth its 
nomination of each tanker to lift cargo hereunder at least 
thirty (30) days in advance of the tanker’s estimated read- 
iness to load at Puerto la Cruz, and Commonwealth must 
accept or reject said nomination within ten (10) days after 
receipt of such nomination. Kupan shall keep Common- 
wealth or its designated agents advised of the approximate 
time when each tanker is due to arrive at Puerto la Cruz 
and Guayanilla Bay. 


2.03. Commonwealth shall provide berths and auxiliary 
facilities at Guayanilla Bay, Puerto Rico, which may be 
necessary to discharge each cargo and which will permit 
ocean-going tankers, of up’ to a maximum of forty-five 
thousands (45,000) deadweight tons and having a maxi- 
mum loaded draft on arrival at Guayanilla Bay not exceed- 
ing thirty-seven (37) feet six (6) inches, and a maximum 
length of seven hundred twenty-five (725) feet, to proceed 
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thereto, lie at and depart therefrom always safely afloat. 
Notwithstanding the above limitations, Kupan recognizes 
the occasional existence of unusual tidal conditions at 
Guayanilla Bay and agrees that, upon receipt of adequate 
written notice from Commonwealth, it will use its best ef- 
forts to limit the length of vessels delivering crude oil 
hereunder to a maximum of 650 feet during the period or 
periods it has received sufficient notice that such tidal con- 
ditions exist. 


2.04. All in-transit risks and losses in respect of each 
cargo transported hereunder shall be for Commonwealth's 
account. Commonwealth shall be solely responsible for the 
procurement and shall bear the costs of all insurance which 
it may desire to place on the cargo transported by each 
vessel, 


CLAUSE 3 
Freight Rate 


3.01. The basic freight rate payable by Commonwealth 
to Kupan shall be ninety-four and one half cents (U.S. 
$.945) per long ton of two thousand two hundred forty 
(2,240) pounds loaded aboard each tanker (including water 
and sediment). Said basie freight rate shal] be adjusted 
on January 1 and July 1 for the succeeding six-month 
period during each of the years in which transportation 
is to be provided under this Contract, (the first such 
adjustment to be made on July 1, 1958) as follows: 


(a) Ten (10) percentum of said basie rate shall be 
increased or decreased in accordance with the ratio of 
increase or decrease in Italian marine labor costs, 
which are in effect on the first day of November or the 
first day of May immediately preceding the effective 
date of adjustment, above or below the labor costs as of 
January 1, 1958 as tabulated in Schedule “B” which 
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is annexed hereto and made a part hereof. The Italian 
marine labor costs, as computed in lire, shall be con- 
verted to United States Dollars at the Guaranty Trust 
Company of New York, New York Office, 11:00 a.m. 
selling rate for cable transfers of Italian lire to Italy 
on the first day of November and the first day of May 
immediately preceding the effective date of adjustment; 
provided that if no such exchange rate is available 
for any said date, then the rate available for the 
nearest preceding date shall be used. 


(b) Twenty-five (25) percentum of said basic rate 
shall be increased or decreased in accordance with the 
ratio of increase or decrease in the spot price for 
Bunker “C” fuel oil at Puerto la Cruz, as published by 
Esso Export Corporation, and which is in effect on the 
first day of November or the first day of May immedi- 


ately preceding the effective date of adjustment, above 
or below the price of two dollars and seventy-five cents 
($2.75) per barrel of such fuel oil which was the price 
published by Esso Export Corporation and in effect on 
January 1, 1958. 


(c) The remaining sixty-five (65) percentum of said 
basic rate shall not be subject to adjustment. 


CLAUSE 4 
War Risk Insurance and Port Charges 


4.01. All war risk bonuses paid to members of the crew 
and war risk insurance premiums on the tanker and crew 
in excess of those in effect on the date of this Contract as to 
the trade in which the tanker is employed under this Con- 
tract, shall be for Commonwealth’s account and shall be 
confirmed by Kupan to Commonwealth in writing. 


125 


4.02. Any increase in port charges at Puerto la Cruz and 
at Guayanilla Bay over those in effect on the date of this 
Contract shall be for Commonwealth’s account. 


CLAUSE 5 
Invoicing and Payment 


5.01. Upon completion of the loading of each tanker at 
Puerto la Cruz, Kupan shall promptly invoice Common- 
wealth for the freight on that cargo. Commonwealth shall 
pay such invoices to Kupan within fifteen (15) days from 
the date of said invoice in United States currency at Gulf 
Building, Pittsburgh 19, Pennsylvania. 


5.02. Kupan shall invoice Commonwealth quarterly for 
any war risk insurance premiums and crew war bonuses 
payable by Commonwealth under Paragraph 4.01 and for 
any port charges payable by Commonwealth under Para- 


graph 4.02. Commonwealth shall pay such invoices to 
Kupan within fifteen (15) days from the date of said in- 
voice in United States currency at Gulf Building, Pitts- 
burgh 19, Pennsylvania. 


5.03. If Commonwealth shall fail to pay any invoice within 
the time prescribed, Kupan may suspend further transpor- 
tation hereunder until such time as payment has been made 
and may also, after giving thirty (30) days’ notice to Com- 
monwealth, cancel this Contract as to future transportation. 
If, within said thirty (30) days, Commonwealth shall pay 
the delinquent invoice, Kupan’s notice of cancellation shall 
be of no force and effect. 


CLAUSE 6 


Force Majeure 


6.01. The expression “force majeure” means any cause or 
circumstance of whatever nature which is not within the 
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control of and which cannot, by the exercise of reasonable 
diligence, be prevented or overcome by the party charge- 
able: such as, but not limited to, acts of God; acts or orders 
of governmental bodies having or asserting jurisdiction 
which prohibit or prevent the performance of this Contract 
or directly or indirectly prohibit or prevent the furnishing 
or use of materials, equipment, or services required for 
such performance; strikes, lockouts, or other labor and 
industrial disputes, arrests or restraints of governments; 
interruptions as a result of government or court orders of 
any regulatory body having or asserting jurisdiction; acts 
of the public enemy, wars, riots, sabotage, blockades, em- 
bargoes, or insurrections; inability to secure materials, 
equipment or labor because of priority or similar regula- 
tions of a government; epidemics, famines, landslides, 
hurricanes, lightning, earthquakes, fires, storms, floods, 
washouts or explosions, perils of the sea, accidents of navi- 


gation; and breakage or accident to machinery or equip- 
ment not due to lack of care. 


6.02. Except where otherwise specifically provided to the 
contrary in the Contract, force majeure shall not release 
either party from any of its obligations hereunder. Its 
existence shal! (except with respect to matured obligations 
for the payment of moneys due hereunder, which it is agreed 
shall not be affected by force majeure) extend this Con- 
tract for a period equal to the duration of said force 
majeure and shall be effective only to suspend or hold in 
abeyance the performance by a party of its obligations and 
prevent such failure to perform, if and insofar as such 
failure is caused by force majeure, from constituting a 
breach of this Contract during the period of such failure 
so caused. The party whose performance has been inter- 
rupted by force majeure shall use every reasonable means 
to resume full performance of this Contract as promptly 
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as possible; however, it is understood and agreed that the 
settlement of labor disputes, strikes or lockouts shall be 
entirely within the discretion of the party having the diffi- 
culty, and that the requirement that a party under disability 
by reason of force majeure use every reasonable means to 
resume full performance as soon as possible shall not re- 
quire the settlement of such labor disputes, strike or lockout 
by acceding to the demands of the opposing party when such 
course is inadvisable in the discretion of the party having 
the difficulty. 


6.03. Any suspension of the Crude Oil Contract resulting 
from the interruption of deliveries of crude oil for reasons 
of force majeure under said Contract shall operate to 
suspend and extend this Contract for a like period, 


CLAUSE 7 
Arbitration 


7.01. Any dispute in respect to this Contract or the per- 
formance hereof, which cannot be settled by agreement of 
the parties hereto, shall be referred to three arbitrators 
upon the written request of either party hereto, such arbi- 
tration to be held in the City and State of New York. The 
requesting party shall name one arbitrator. The party re- 
ceiving such notice shall, within ten (10) days thereafter, 
by notice to the other, name the second arbitrator, or should 
it fail to do so, then the American Arbitration Association, 
upon request of either party involved, shall appoint the 
second arbitrator. The two arbitrators so appointed shall 
name the third, or should they fail to do so within ten (10) 
days, then the American Arbitration Association, upon the 
request of either party involved, shall appoint the third 
arbitrator. 


7.02. A. written statement of the issues to be arbitrated 
shall be signed by the parties and submitted to the arbi- 
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trators before any evidence is offered, or if the parties fail 
to agree upon such statement, the arbitrators shall, after 
discussion with the parties, define in writing the issues in 
controversy before hearing evidence on the merits. The 
arbitrators shall not have the power to add to or subtract 
from or otherwise change the provisions of this Contract. 
The arbitrators shall promptly hear and determine the 
questions submitted, after written notice to the parties of 
the time and place of hearing, at which time each party 
shall be entitled to be heard, and shall render their deci- 
sion within sixty (60) days after appointment of the third 
arbitrator. If within said period a decision is not rendered 
by a majority of the arbitrators, new arbitrators may be 
named and shall act hereunder at the election of either 
party in like manner. 


7.03. The arbitrators, or a majority of them, actually par- 
ticipating in the arbitration proceedings shall render their 


award in writing, sending a copy to each party. Such 
award shall be final and may be made a rule of court; and 
a judgment, decree or order may be made and entered 
thereon in any court of competent jurisdiction. The ex- 
pense of arbitration, including reasonable compensation to 
the arbitrators, shall be borne equally by the parties hereto, 
except that each party shall bear the compensation and 
expense of its counsel, witnesses and employees. 


CLAUSE 8 
Law 


8,01. This Contract shall be construed and take effect in 
accordance with the laws of the State of New York, U.S.A. 


CLAUSE 9 
Notices 


9,01. All notices required to be given under the terms of 
this Contract shall be given by letter or telegram addressed 
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to the respective parties at the addresses stated below, or 
to such other addresses as each of them may hereafter from 
time to time designate in writing to the other: 


Kupan Transport Company 

Gulf Building 

Pittsburgh 19, Pennsylvania 
Commonwealth Oil Refining Company, Inc. 
60 East 42nd Street 

New York 17, New York 


The depositing in the mail of a letter properly addressed 
with adequate postage affixed or the filing of a prepaid 
telegram with the telegraph office, followed by mailed copy 
of such telegram, shall be considered notice to the addressee 
of the contents of such letter or telegram. 


CLAUSE 10 
Modification and Waiver 
10.01. This Contract shall not be modified except by 


written instrument executed by duly authorized officers of 
the respective parties hereto. 


10.02. No waiver by either party of any one condition of 
this Contract shall be deemed or construed as a waiver of 
any other conditions, nor shall a waiver in one case be 
deemed as constituting a waiver of a similar later breach. 


CLAUSE 11 
Assignment 


11.01. This Contract shall be binding upon and shall inure 
to the benefit of the successors and assigns of the parties 
hereto; provided that neither party may assign its rights 
and obligations under this Contract without the prior 
written consent of the other, except that Kupan may assign 
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any or all of its rights and obligations hereunder to Gulf 
or to any corporation in which Gulf directly or indirectly 
has more than fifty pereent (50%) of the voting shares 
registered in its name and Commonwealth may assign any 
or all of its rights and obligations hereunder to any wholly 
owned subsidiary upon Commonwealth’s giving to Kupan 
a guarantee of full performance by said assignee. 


IN WITNESS WHEREOF, the parties hereto have 
caused these presents to be executed in duplicate, each 
of which shall be considered an original, by their duly 
authorized officers and their corporate seals to be hereunto 
affixed. 


KUPAN TRANSPORT 
COMPANY 


(JNB) 


By /s/ H.B. Brows (HCM) 
Vice President 


COMMONWEALTH OIL 
REFINING COMPANY, INC. 


By /s/ Sam H. Casey 
Attest: 
/s/ Rosset, G. Coxxoiiy 
Secretary 
Attest: 


/s/ Bicnarp pe ¥ Mayyixc 
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EXHIBIT “A” 
TANKER VOYAGE CHARTER PARTY 


PREAMBLE 


CHARTER PARTY made as of January 1, 1958, at 
by and between KUPAN TRANS- 
PORT COMPANY .. Chartered Owner. Owner — 
strike out inapplicable words — (hereinafter called the 
“Owner”) of the 200d. .....ssessereeesees MS/SS Vessel or ves- 
sels to be named (hereinafter called the “Vessel”) and 
COMMONWEALTH OIL REFINING COMPANY, INC., 
Charterer (hereinafter called the “Charterer”). 


The Vessel shall proceed with all convenient dispatch to 
the port or ports of loading, or so near thereto as she may 
safely get, always afloat, and there receive from the Char- 
terer or supplier the cargo described in Part I, and being 
so loaded shall forthwith proceed as ordered on signing 
bills of lading to the port or ports of discharge, or so near 
thereto as she may safely get always afloat; and there dis- 
charge the cargo; all subject to the terms, provisions, ex- 
emptions and limitations contained or incorporated in this 
Charter Party, which shall include the foregoing preamble 
and Parts I and II. In the event of a conflict, the provisions 
of Part I shall prevail over those contained in Part II to 
the extent of such conflict. 


Each of the provisions of this Charter Party shall be 
and be deemed servable, and if any provision or part of 
any provision should be held invalid, illegal or unenforce- 
able, the remaining provisions or part or parts of any pro- 
vision shall continue in full force and effect. 


PART I 
A. Description and Position of Vessel. At Owner's option 
Net Registered Tonnage: 


20 
da 


Total Deadweight: maximum 45,000 tons of 2,240 Ibs. 
each on 37/06” draft in salt water on arrival at Guaya- 
nilla Bay. 


Maximum Length 725 feet 


Capacity for Cargo: ....cceeeee bbls.* of 42 American gal- 
lons each at 60° F. or tons* of 2,240 Ibs. each 
(10% more or less, Vessel’s option). (*Strike out inap- 
plicable words.) 


Classed: Highest Class American Bureau or other rec- 
ognized classification society. Coiled: ......---.sssssesssseesssseee 
IN OVejega rn oscocersceonensonenences Last Two Cargoes: .....scscecsesserses 


B. Cargo. Venezuelan Crade Oil 


Unless otherwise stated, this Charter Party is for a full 
and complete cargo, that is the quantity the Vessel can 
carry if loaded to her minimum permissible freeboard for 
the voyage, but not exceeding what the Vessel can, in the 
Master’s judgment, reasonably stow and carry over and 
above her tackle, apparel, stores, and furniture, sufficient 
space to be left in the expansion tanks to provide for the 
expansion of the cargo. In no event shall Charterer be re- 
quired to furnish cargo in excess of the quantity stated 
as the Vessel’s capacity for cargo plus 10% of that quan- 
tity. [f less than a full cargo is to be carried, the commodity 
and quantity should be inserted and the quantity stated shall 
represent the minimum quantity which the Charterer is re- 
quired to supply. 


C. Loading Range. Puerto la Cruz, Venezuela 
Readiness Date: See Contract, Clause 2 
Cancelling Date: Inapplicable 


D. Discharging Range. Guayanilla Bay, Puerto Rico 


E. Total Laytime in Running Hours. See Special Provi- 
sion H. 2. 
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F. Freight Rate. See Contract, Clause 3. 
Freight Payable at: See Contract, Clause 5. 


G. Demurrage per Hour. See Special Provision H. 2. 
H. Special Provisions. 


1. Chamber of Shipping War Risks Clauses (Tankers) 
1952 and Clause Paramount, per copies attached, to 
apply. 

. Commonwealth will be allowed a total of 48 hours 
laytime for discharging each vessel. Total used lay- 
time shall be accumulated for each six-month period 
ending June 30, and December 31 of each year. If 
the total used laytime for the applicable six-month 
period exceeds the allowed laytime (48 hours multi- 
plied by the number of vessels reporting for dis- 
charge under this Contract during said period), de- 
murrage shall be paid by Commonwealth in accord- 
ance with Special Provision 3 for the average size 
vessel discharging during said period. 

. Demurrage, if and when incurred, shall be payable 
by Charterer in accordance with the size of the ves- 
sel supplied hereunder, as follows: 

For Vessels of 13,999 DWT and Under 
$ 56.00 per hour 

For Vessels of 14,000 DWT up to 18,700 DWT 
$ 84.00 per hour 

For Vessels of 18,701 DWT up to 23,000 DWT 
$105.00 per hour 

For Vessels of 23,001 DWT up to 30,000 DWT 
$140.00 per hour 

For Vessels of 30,001 DWT up to 37,000 DWT 
$175.00 per hour 

For Vessels of 37,001 DWT and over 
$210.00 per hour 
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The above demurrage rates shall increase or decrease 
in the same percentage that the effective freight rate 
increases or decreases over or under the base freight 
rate as calculated in Clause 3 of the Contract of Af- 
freightment. 


IN WITNESS WHEREOF the parties hereto have exe- 
cuted this agreement, in duplicate as of the day and year 
first above written. 


Witness the signature of: 


KUPAN TRANSPORT COMPANY 


Witness the signature of: 
COMMONWEALTH OIL REFINING COMPANY, INC. 
TES god renareencecercesncserarncsassercsveseeereeererrereere 


PART IT 


1. WARRANTY. The Owner shall, before and after the 
commencement of the voyage, exercise due diligence to make 
the vessel seaworthy, properly manned, equipped, and sup- 
plied for and during the voyage, and to make the pipes, 
pumps, and heater coils tight, staunch and strong and in 
every respect fit for the voyage, and to make the tanks, holds, 
and other spaces in which cargo is carried, fit and safe for 
its carriage and preservation. 

4. NOTICE OF READINESS AND COMMENCEMENT 
OF LAYTIME. When the Vessel has arrived at the port of 
discharge and is ready to discharge, a notice of readiness 
shall be tendered to the Charterer or its agent by the Master 
or Agent by letter, telegraph, wireless or telephone. The 
Vessel shall be deemed ready within the meaning of this 
clause whether she arrives during or outside of usual busi- 
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ness hours, whether she is in or out of berth. Laytime shall 
commence either at the expiration of six (6) running hours 
after tender of notice of readiness. Vessel in or out of berth, 
except that any delay to the Vessel in reaching her berth 
caused by the fault of the Vessel or Owner shail not count 
as used laytime; or immediately upon the Vessel’s arrival 
in berth (i.e. finished mooring when at a sea discharging 
terminal and all fast when discharging alongside a wharf) 
with or without notice of readiness, whichever first occurs. 


5. LAYTIME. The number of running hours specified as 
laytime in Part I shall be permitted the Charterer for dis- 
charging, and used laytime; but any delay due to break- 
down or inability of the Vessel’s facilities to discharge the 
cargo within the time allowed shall not count as used lay- 
time. If regulations of the Owner prohibit discharging of the 
cargo at night, time so lost shall not count as used laytime; 


if the Charterer, shipper or consignee, or the port authori- 
ties prohibit discharging at night, time so lost shall count 
as used laytime. The Vessel shall have the right to sail from 
all ports immediately upon the completion of discharging 
whether or not laytime has expired. 


6. SAFE BERTH, SHIFTING. The Vessel shall load 
and discharge at any safe place or wharf, or alongside ves- 
sels or lighters reachable on her arrival, which shall be 
designated and procured by the Charterer, provided that 
the Vessel can proceed thereto, lie at, and depart therefrom 
always safely afloat, any lighterage being at the expense, 
risk and peril of the Charterer. The Charterer shall have 
the right of shifting the Vessel at ports of loading and/or 
discharge from one safe berth to another on payment of all 
towage and pilotage shifting to the next berth, charges for 
running lines on arrival at and leaving that berth, wharfage 
and dockage charges at that berth, additional agency 
charges and expense, Customs overtime and fees, and any 
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other extra port charges or port expenses incurred by rea- 
son of using more than one berth. Time lost to the Vessel 
on account of shifting shall count as used laytime. 


7. PUMPING IN AND OUT, HOSES. (a) The cargo 
shall be pumped into the Vessel at the expense, risk and 
peril of the Charterer, and shall be pumped out of the Ves- 
sel at the expense of the Vessel. The Vessel after discharg- 
ing shall, if requested by the Charterer, clear shore pipe- 
lines of oil by pumping water through them, the time con- 
sumed to count as used laytime. The Vessel shall furnish 
her pumps and the necessary steam for discharging in all 
ports where the regulations permit of fire on board, as well 
as necessary hands. Should regulations not permit fires on 
board, the Charterer or consignee shall supply, at its ex- 
pense, all steam necessary for discharging as well as load- 
ing, but the Owner shall pay for steam supplied to the Vessel 
for all other purposes. If cargo is loaded from lighters, the 


Vessel, if permitted to have fires on board, shall, if required, 
furnish steam to lighters at Charterer’s expense for pump- 
ing cargo into the Vessel. 


(b) Hoses for loading and discharging shall be furnished 
by the Charterer and shall be connected and disconnected 
by the Charterer, or at the option of the Owner, by the 
Owner at the Charterer’s risk and expense. Laytime shall 
continue until the hoses have been disconnected. 


(c) Unless notation or exception is made in writing on 
the bill of lading, or other shipping document before de- 
parture of the vessel from the dock or place at which the 
said cargo is delivered, receipt of the cargo shall be deemed 
prima facie evidence of right delivery of the entire cargo 
as described in the bill of lading, further, that upon failure 
or refusal by the Charterer or its representative to execute 
or except to the ullage reports prepared by the vessel, the 
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figures stated in said ullage reports shall be deemed prima 
facie correct and binding upon the parties hereto. 


8. PRODUCTS EXCLUDED, FLASHPOINT. (a) No 
product shall be shipped which fails to meet one or the other 
of the two following requirements: (1) The vapor pressure 
at one hundred degrees Fahrenheit (100° F.) shall not ex- 
ceed thirteen pounds (13 lbs.) as determined by the A.S.T.M. 
Method (Reid Method) identified as D-323 current at the 
time shipment is made. (2) The distillation loss shall not 
exceed four per cent (4%) and the sum of the distillation 
loss and the distillate collected in the receiving graduate 
shall not exceed ten per cent (10%) when the thermometer 
reads one hundred twenty-two degrees Fahrenheit (122° 
F.). Note—The distillation test shall be made by A.S.T.M. 
Method identified as D-86 current at the time shipment is 
made. When products other than Naphtha or Gasoline are 
tested, the distillation loss may be determined by distilling 


not less than twenty-five per cent (25% ) and deducting from 
one hundred per cent (100%) the sum of the volumes of 
the distillate and the residue in the flask (cooled to a tem- 
perature of sixty degrees Fahrenheit (60° F.)). 


(b) No petroleum or its products having a flashpoint 
under 150° Fahrenheit (Closed Cup Abel Test) shall be 
loaded from lighters but this clause shall not restrict the 
Charterer from loading or topping off crude oil from ves- 
sels or barges inside or outside the bar at any port or place 
where bar conditions exist. 


9. FREIGHT. (a) Full freight to the discharging port 
shall be completely earned on all cargo as loaded and the 
Owner shall be entitled to receive and retain such freight 
irrevocably under all circumstances whatsoever ship and/or 
cargo lost or not lost, whether or not the cargo is damaged 
or unsound, or in the event the voyage is abandoned or 
broken up. 
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(b) The freight shall be based on the intake quantity as 
shown by the Inspector's Certificate of Inspection, the 
services of the Petroleum Inspector to be arranged and 
paid for by the Charterer who shall furnish the Owner’s 
Agent with a copy of the Inspector’s Certificate. 


11. DEMURRAGE. Charterer shall pay demurrage 
per running hour and pro rata for a part thereof at the 
rate stipulated in Part I for all time that discharging and 
used laytime as elsewhere herein provided exceeds the 
allowed laytime herein specified. If, however, demurrage 
shall be incurred at ports of discharge because of fire or 
explosion in or about the plant, or because of breakdown of 
machinery or discharging facilities of the Charterer, ship- 
per or consignee of the cargo, the rate of demurrage shall 
be reduced to one-half the rate stipulated in Part I hereof 
per running hour and pro rata of such reduced rate for 
part of an hour for demurrage so incurred. 


12. DUES, WHARFAGE, TAXES. The Vessel shall 
be free of any wharfage, dockage, quay dues or similar 
charges at all loading and discharging ports. Entrance and 
clearance fees whether measured by the volume of cargo 
or net, towing and tug charges, pilotage, dues, and other 
usual port charges on the Vessel shall be paid by the Owner. 
All other dues, taxes, assessments, and charges on the cargo 
shall be paid by the Charterer including but without limi- 
tation any habilitation tax, Customs overtime, taxes on 
freight at loading or discharging ports as well as any 
unusual taxes, assessments or governmental charges 
whether in effect at present or whether imposed on the 
Vessel or freight in the future and whether or not measur- 
ed by the volume of the cargo, shall be paid by the Charterer. 


14. ICE. The Vessel shall not be ordered to or bound to 
enter any ice-hound port or place or any place where lights, 
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lightships, marks or buoys on Vessel’s arrival are or are 
likely to be withdrawn by reason of ice or where there is 
risk that ordinarily the Vessel will not be able on account 
of ice to enter, reach or leave the place. The Vessel shall 
not be obliged to force ice. If on account of ice the Master 
considers it dangerous to enter or remain at any loading or 
discharging place for fear of the Vessel being frozen in 
and/or damaged, he shall have the liberty to sail to another 
place or port which is free from ice and at which there are 
facilities for loading or discharging cargo and there await 
Charterer’s further instructions. The whole of the time 
occupied from the time the Vessel is diverted by reason of 
ice or other conditions until her arrival at an ice-free port 
as well as any detention by reason of ice or any of the above 
causes shall be paid for by the Charterer at the demurrage 
rate stipulated in Part I. 


15. QUARANTINE. (a) Should the Charterer send 
the Vessel to any port or place where a quarantine exists, 
any delay thereby caused to the Vessel shall count as used 
laytime; but should the quarantine not be declared until 
the Vessel is on passage to such port, the Charterer shall 
not be liable for any resulting delay. The Owner shall be 
entitled to all the liberties specified in Clause 28. 


(b) If the Vessel, prior to or after entering upon this 
Charter, has docked or docks at any wharf which is not rat- 
free or stegomyia-free, she shall before proceeding to a rat- 
free or stegomyia-free wharf, be fumigated by the Owner 
at his expense, except that if the Charterer ordered the 
Vessel to the infected wharf he shall bear the expense of 
fumigation. 


17. HEATING. If heating of the cargo is requested by 
the Charterer, the Owner shall exercise due diligence to 
maintain the temperatures requested. Notwithstanding any 
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other provision herein the Owner shall not be responsible 
if such temperatures are not maintained by reason of 
any cause beyond the Owner’s control and the laytime and 
demurrage provisions herein shall remain in full force 
and effect. The burden of proving the failure to exercise 
due diligence shall be on the Charterer or person claiming 
damage or other relief. Whenever the Owner’s failure to 
maintain temperatures is excused under this or any other 
provision of this Charter, Charterer shall assume all risks 
of delay during discharge due to the nature or condition 
of the cargo and shall pay demurrage if any. 


18s. GENERAL EXCEPTIONS CLAUSE. Neither the 
Vessel nor the Master or Owner shall be or shall be held li- 
able for any loss of or damage or delay to the cargo or for 
any failure in performing hereunder arising or resulting 
from:— Any act, neglect or default of the Master, pilots, 
mariners or other servants of the Owner in the navigation 
or management of the Vessel; barratry; fire, unless caused 
by the personal design or neglect of the Owner; collision; 
stranding; perils, dangers or accidents of the seas or other 
navigable waters; saving or attempting to save life or 
property; wastage in weight or bulk or any loss or damage 
arising from inherent defect, quality or vice of the cargo; 
any act or omission of the Charterer, shipper, consignee, 
owner of the goods or holder of the bill of lading, their 
agents and representatives; insufficiency of packing; in- 
sufficiency or inadequacy of marks; explosion, bursting 
of boilers, breakage of shafts or any latent defect in hull, 
machinery, equipment or appurtenances; unseaworthiness 
of the Vessel whether existing at the beginning of the 
voyage or developing during the voyage unless caused by 
want of due diligence on the part of the Owner to make 
the Vessel seaworthy or to have her properly manned, 
equipped, and supplied; leakage; shrinkage; evaporation; 
change in quality of the cargo; handling or transportation 
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losses; difference between actual or reported intake and 
outturn quantities; stowage or contact with or leakage 
from other cargo; discoloration; contamination; deteriora- 
tion; any consequence arising out of shipping more than 
one grade of cargo; or from any other cause arising without 
the actual fault or privity of the Owner. And neither the 
Vessel, her Master or Owner, nor the Charterer shall, unless 
otherwise in this Charter expressly provided, be respon- 
sible for any loss of or damage or delay to or failure to 
discharge or deliver the cargo arising or resulting from: — 
Act of God; act of war; act of public enemies, pirates or 
assailing thieves; arrest or restraint of princes, rulers or 
people; seizure under legal process provided bond is 
promptly furnished to release the Vessel or cargo; strikes, 
lockouts, stoppage or restraint of labor from whatever 
cause whether partial or general; or riot or civil commo- 
tion. No exemption afforded the Charterer under this clause 
shall relieve the Charterer of or diminish its obligations 
for payment of any sums due the Owner under other pro- 
visions of this Charter. 


19. JASON CLAUSE. In the event of accident, danger, 
damage, or disaster before or after commencement of the 
voyage resulting from any cause whatsoever, whether due 
to negligence or not, for which or for the consequence of 
which the Owner is not responsible by statute, contract, 
or otherwise, the cargo, shippers, consignees, or owners of 
the cargo shall contribute with the Owner in general 
average to the payment of any sacrifices, losses or expenses 
of a general average nature that may be made or incurred, 
and shall pay salvage and special charges incurred in 
respect of the cargo. If a salving ship is owned or operated 
by the Owner, salvage shall be paid for as fully as if the 
salving ship or ships belong to strangers. 
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20. BOTH TO BLAME COLLISION CLAUSE. If the 
ship comes into collision with another ship as a result of the 
negligence of the other ship and any act, neglect or default 
of the Master, mariner, pilot or the servants of the Carrier 
in the navigation or in the management of the ship, the 
owners of the goods carried hereunder will indemnify the 
Carrier against all loss or liability to the other or non- 
carrying ship or her owners insofar as such loss or liability 
represents loss of, or damage to, or any claim whatsoever 
of the owners of said goods, paid or payable by the other 
or non-carrying ship or her owners to the owners of said 
goods and set off, recouped or recovered by the other or 
non-carrying ship or her owners as part of their claim 
against the carrying ship or Carrier. The foregoing pro- 
visions shall also apply where the owners, operators or 
those in charge of any ship or ships or objects other than, 
or in addition to, the colliding ships or objects are at 
fault in respect to a collision or contact. 


21. GENERAL AVERAGE. General Average shall be 
adjusted, stated and settled according to York-Antwerp 
Rules 1950, excluding Rule XXII thereof, at such port or 
place in the United States as may be selected by the Owner, 
and as to matters not provided for by these Rules according 
to the laws and usages at the port of New York. In such 
adjustment, disbursements in foreign currencies shall be 
exchanged into United States money at the rate prevailing 
on the dates made and allowances for damage to cargo 
claimed in foreign currency shall be converted at the rate 
prevailing on the last day of discharge at the port or place 
of final discharge of such damaged cargo from the ship. 
Average agreement or bond and such additional security, 
as may be required by the Owner, must be furnished before 
delivery of the cargo. Such cash deposit as the Owner or 
his agents may deem sufficient as additional security for 
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the contribution of the cargo and for any salvage and special 
charges thereon, shall, if required, be made by the cargo, 
shippers, consignees or owners of the cargo to the Owner 
before delivery. Such deposit shall, at the option of the 
Owner, be payable in United States money, and be remitted 
to the adjuster. When so remitted the deposit shall be held 
in a special account at the place of adjustment in the 
name of the adjuster pending settlement of the general 
average and refunds or credit balances, if any, shall be 
paid in United States money. 


22. DEVIATION CLAUSE. The Vessel shall have liber- 
ty to call at any ports in any order, to sail with or without 
pilots, to tow or to be towed, to go to the assistance of 
vessels in distress, to deviate for the purpose of saving 
life or property or of landing any ill or injured person on 
board, and to call for fuel at any port or ports in or out of 
the regular course of the voyage. Any salvage shall be for 


the sole benefit of the Owner. 


23. LIMITATION OF LIABILITY. (a) Any provision 
of this Charter to the contrary notwithstanding, the Owner 
shall have the benefit of all limitations of, and exemptions 
from, liability accorded to the owner or chartered owner 
of vessels by any statute or rule of law for the time being 
in force. Nothing in this charter shall operate to limit or 
deprive the Owner of any statutory exceptions or limitation 
of liability on the theory of personal contract or otherwise. 


(b) The Owner and the vessel in all matters arising 
under this Charter Party or any bill of lading issued 
hereunder shall be entitled to the like privileges, rights, 
and immunities as are contained in Sections 3(6), 4, and 
11 of the Carriage of Goods by Sea Act of the United 
States approved April 16, 1936. 


(c) Neither the Vessel or Owner, nor any corporation 
owned by, subsidiary to or associated or affiliated with 
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the Vessel or Owner shall be liable to answer for or make 
good any loss or damage to the cargo occurring at any 
time and even though before loading on or after discharge 
from the Vessel, by reason or by means of any fire what- 
soever, unless such fire shall be caused by the Owner’s 
design or neglect. 


24. BILLS OF LADING. Bills of lading in the form 
appearing below for cargo shipped shall be signed by the 
Master as requested. Any bill of lading signed by the 
Master or Agent of the Owner shall be without prejudice 
to the terms, conditions, and exceptions of this Charter 
and shall be subject to all such terms, conditions and 
exceptions. The Charterer shall indemnify the Owner, the 
Master and the Vessel for all consequences or liabilities 
that may arise from the Charterer or its agents or the 
Master or Vessel’s agents signing bills of lading or other 
documents inconsistent with this Charter or from any 
irregularity in papers supplied by the Charterer or its 
agents, or from complying with any orders of the Charterer 
or its agents. 


25, LIEN. The Owner shall have an absolute lien on 
the cargo for all freight, demurrage and costs, including 
attorney’s fees, of recovering the same, which lien shall 
continue after delivery of the cargo into the possession of 
the Charterer, or of the holders of any bills of lading cover- 
ing the same, or any storageman. 


26. AGENTS. The Owner shall appoint Vessel’s 
agents at all ports. 


28. LIBERTY CLAUSES. (a) In any situation what- 
soever and wheresoever occurring and whether existing 
or anticipated before commencement of or during the 
voyage, which in the judgment of the Owner or Master is 
likely to give rise to risk of capture, seizure, detention, 
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damage, delay or disadvantage to or loss of the Vessel or 
any part of her cargo, or to make it unsafe, imprudent, 
or unlawful for any reason to commence or proceed on or 
continue the voyage or to enter or discharge the cargo at 
the port of discharge, or to give rise to delay or difficulty in 
arriving, discharging at or leaving the port of discharge or 
the usual place of discharge in such port, the Owner may 
before loading or before the commencement of the voyage, 
require the shipper or other person entitled thereto to take 
delivery of the cargo at port of shipment and upon their 
failure to do so, may warehouse the cargo at the risk and 
expense of the cargo; or the Owner or Master, whether or 
not proceeding toward or entering or attempting to enter 
the port of discharge or reaching or attempting to reach 
the usual place of discharge therein or attempting to dis- 
charge the cargo there, may discharge the cargo into depot, 
lazaretto, craft or other place; or the Vessel may proceed 
or return, directly or indirectly, to or stop at any such 
port or place whatsoever as the Master or the Owner may 
consider safe or advisable under the circumstances, and 
discharge the cargo, or any part thereof, at any such port 
or place; or the Owner or the Master may retain the cargo 
on board until the return trip or until such time as the 
Owner or the Master thinks advisable and discharge the 
cargo at any place whatsoever as herein provided or the 
Owner or the Master may discharge and forward the cargo 
by any means at the risk and expense of the cargo. The 
Owner may, when practicable, have the Vessel call and 
discharge the cargo at another or substiitute port declared 
or requested by the Charterer. The Owner or the Master 
is not required to give notice of discharge of the cargo, 
or the forwarding thereof as herein provided. When the 
cargo is discharged from the Vessel, as herein provided, it 
shall be at its own risk and expense; such discharge shall 
constitute complete delivery and performance under this 
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contract and the Owner shall be freed from any further 
responsibility. For any service rendered to the cargo as 
herein provided the Owner shall be entitled to a reason- 
able extra compensation. 


(b) The Owner, Master and Vessel shall have liberty 
to comply with any orders or directions as to loading 
departure, arrival, routes, ports of call, stoppages, dis- 
charge, destination, delivery or otherwise howsoever given 
by the government of any nation or department thereof or 
any person acting or purporting to act with the authority of 
such government or of any department thereof, or by any 
committee or person having, under the terms of the war 
risk insurance on the Vessel, the right to give such orders 
or directions. Delivery or other disposition of the cargo in 
accordance with such orders or directions shall be a ful- 
fillment of the contract voyage. The Vessel may carry con- 
traband, explosives, munitions, warlike stores, hazardous 
cargo and may sail armed or unarmed and with or without 
convoy. 


(ce) In addition to all other liberties herein the Owner 
shall have the right to withhold delivery of, reship to, 
deposit or discharge the cargo at any place whatsoever, 
surrender or dispose of the cargo in accordance with any 
direction, condition or agreement imposed upon or exacted 
from the Owner by any government or department there- 
of or any person purporting to act with the authority of 
either of them. In any of the above circumstances the 
cargo shall be solely at their risk and expense and all ex- 
penses and charges so incurred shall be payable by the 
owner or consignee thereof and shall be a lien on the cargo. 


29. PRIORITY. All agreements of the Owner contain- 
ed in this Charter Party shall be subject to any orders or 
instructions of priority or requisition issued by the United 
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States Government or the Government of the flag of the 
Vessel or any agencies thereof, or the requirement of naval 
or military authorities or other agencies of Government. 


BILL OF LADING 


Shipped in apparent good order and condition by 
on board the 


Steamship 
Whereof 
at the port of 
a quantity said to be .... 
tons/barrels/gallons of 
the quantity, measurement, weight, gauge, quality, nature, 
value and condition of the cargo unknown to the Vessel 
and the Master, to be delivered at the port of 

or so near thereto as the Vessel can safely 
get, always afloat, unto 


or order on payment of freight at the rate of 


This shipment is carried under and pursuant to the terms 
of the Charter dated 


as Charterer, and all the terms whatsoever of the said 
Charter except the rate and payment of freight specified 
therein apply to and govern the rights of the parties con- 
cerned in this shipment. 


If this Bill of Lading is a document of title to which the 
Carriage of Goods by Sea Act of the United States, approved 
April 16, 1936, or similar legislation giving statutory effect 
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to the International Convention for the Unification of Cer- 
tain Rules relating to Bills of Lading at Brussels of August 
25, 1924, applies by reason of the port of loading or dis- 
charge being in territory in which the said Act or other 
similar legislation is in force, this Bill of Lading shall have 
effect subject to the provisions of the said Act or other 
similar legislation, as the case may be, which shall be 
deemed incorporated herein, and nothing herein contained 
shall be deemed a surrender by the carrier of any of its 
rights or immunities or an increase of any of its responsi- 
bilities or liabilities under said Act or other similar legisla- 
tion. If any term of this Bill of Lading is repugnant to the 
said Act or other similar legislation as so incorporated, 
such terms shall be void to that extent but no further. 


In Witness Whereof, the Master has signed 
Bills of Lading of 


this tenor and date, one of which being accomplished, the 
others will be void. 


Master 
Exhibit “A” 
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All Bills of Lading issued under this Charter Party 
shall contain the following Clause Paramounts: — 


CLAUSE PARAMOUNT: If the Contract of Carriage 
herein contained is a Contract of Carriage to which the 
United States Carriage of Goods by Sea Act, 1936, or other 
similar legislation giving statutory effect to the Brussels 
Convention of October, 1922, for the unification of certain 
rules relating to Bills of Lading, applies by reason of the 
port of shipment being in territory in which the said Act 
or other similar legislation is in force, this Bill of Lading 
shall have effect subject to the provisions of the said Act 
or other similar legislation as the case may be, which shall 
be deemed to be incorporated herein and nothing herein 
contained shall be deemed to be a surrender by the carrier 
of any of his rights or immunities under the said Act or 
other similar legislation or of any of his responsibilities 
or liabilities under the said Act or other similar legisla- 
tion. If any terms of this Bill of Lading be repugnant to 
the said Act or other similar legislation as so incorporated, 
such terms shall be void to that extent but no further. 


CHAMBER OF SHIPPING WAR RISKS CLAUSES 
(TANKERS) 1952 
1. The Master shall not be required or bound to sign 
Bills of Lading for any blockaded port or for any port 
which the Master or Owners in his or their discretion con- 
sider dangerous or impossible to enter or reach. 


2. (A) If any port of loading or of discharge named in 
this Charter Party or to which the vessel may properly be 
ordered pursuant to the terms of the Bills of Lading be 
blockaded, or 


(B) if owing to any war, hostilities, warlike operations, 
civil war, civil commotions, revolutions, or the operation 
of international law (@) entry to any such port of loading 
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or of discharge or the loading or discharge of cargo at any 
such port be considered by the Master or Owners in his or 
their discretion dangerous or prohibited or (b) it be con- 
sidered by the Master or Owners in his or their discretion 
dangerous or impossible for the vessel to reach any such 
port of loading or of discharge — the Charterers shall have 
the right to order the cargo or such part of it as may be 
affected to be loaded or discharged at any other safe port 
of loading or of discharge within the range of loading or 
discharging ports respectively established under the pro- 
visions of the Charter Party (provided such other port is 
not blockaded or that entry thereto or loading or discharge 
of cargo thereat is not in the Master’s or Owners’ discre- 
tion dangerous or prohibited). If in respect of a port of 
discharge no orders be received from the Charterers within 
48 hours after they or their agents have received from the 
Owners a request for the nomination of a substitute port, 
the Owners shall then be at liberty to discharge the cargo 
at any safe port which they or the Master may in their or 
his discretion decide on (whether within the range of dis- 
charging ports established under the provisions of the 
Charter Party or not) and such discharge shall be deemed 
to be due fulfilment of the contract or contracts of affreight- 
ment so far as cargo so discharged is concerned. In the 
event of the cargo being loaded or discharged at any such 
other port within the respective range of loading or dis- 
charging ports established under the provisions of the 
Charter Party, the Charter Party shall be read in respect 
of freight and all other conditions whatsoever as if the 
voyage performed were that originally designated. In the 
event, however, that the vessel discharges the cargo at a 
port outside the range of discharging ports established 
under the provisions of the Charter Party, freight shall be 
paid as for the voyage originally designated and all extra 
expenses involved in reaching the actual port of discharge 
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and/or discharging the cargo thereat shall be paid by the 
Charterers or cargo owners, In this latter event the Own- 
ers shall have a lien on the cargo for all such extra ex- 
penses. 


3. The vessel shall have liberty to comply with any di- 
rections or recommendations as to departure, arrival, 
routes, ports of call, stoppages, destinations, zones, waters, 
delivery or in any other wise whatsoever given by the gov- 
ernment of the nation under whose flag the vessel sails or 
any other government or local authority including any de 
facto government or local authority or by any person or 
body acting or purporting to act as or with the authority 
of any such government or authority or by any committee 
or person having under the terms of the war risks insur- 
ance on the vessel the right to given any such directions or 
recommendations. If by reason of or in compliance with 
any such directions or recommendations, anything is done 
or is not done such shall not be deemed a deviation. 


If by reason of or in compliance with any such direction 
or recommendation the vessel does not proceed to the port 
or ports of discharge originally designated or to which she 
may have been ordered pursuant to the terms of the Bills 
of Lading, the vessel may proceed to any safe port of dis- 
charge which the Master or Owners in his or their discre- 
tion may decide on and there discharge the cargo. Such 
discharge shall be deemed to be due fulfilment of the con- 
tract or contracts of affreightment and the Owners shall be 
entitled to freight as if discharge has been effected at the 
port or ports originally designated or to which the vessel 
may have been ordered pursuant to the terms of the Bills 
of Lading. All extra expenses involved in reaching and 
discharging the cargo at any such other port of discharge 
shall be paid by the Charterers and/or Cargo Owners and 
the Owners shall have a lien on the cargo for freight and 
all such expenses. 


Exhibit No. 12 
December 26, 1963 


Commonwealth Oil Refining Company, Inc. 
60 East 42nd Street 
New York 17, New York 


Gentlemen: 


Please refer to the Contract for Purchase and Sale of 
Veneznelan Crude Oil between Gulf Oil Corporation acting 
for and on behalf of Mene Grande Oil Company and Com- 
monwealth Oil Refining Company, Inc., made as of Jan- 
uary 1, 1958. 


In accordance with the provisions of paragraph 2.01 of 
the above-mentioned contract, Gulf Oil Corporation acting 
for and on behalf of Mene Grande Oil Company hereby 
exercises the right to extend the primary term of the above- 
mentioned contract for a secondary period of three years 
commencing January 1, 1965. 


This notice shall also have the effect of extending the 
following contracts for the same period of three years 
commencing Jaunary 1, 1965; 


(1) Contract of Affreightment made as of January 1, 
1958, between Kupan Transport Company and Com- 
monwealth Oil Refining Company, Inc., and 


(2) Petroleum Products contract made as of January 1, 
1958, between Gulf Oil Corporation and Common- 
wealth Oil Refining Company, Inc. 


Please acknowledge your receipt of this notice by signing 
and returning to us the enclosed copy of this letter. 


Sincerely, 
GULF OIL CORPORATION 
By /s/ 
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Received this 31 day of December, 1963. 


COMMONWEALTH OIL 
REFINING COMPANY, INC. 


By /s/ 
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PETROLEUM PRODUCTS CONTRACT 


THIS CONTRACT, made as of January 1, 1958, between 
GULF OIL CORPORATION, a Pennsylvania corporation 
(hereinafter called “Gulf”) and COMMONWEALTH OIL 
REFINING COMPANY, INC., a Puerto Rico corporation 
(hereinafter called “Commonwealth”) ; 


WITNESSETH: 


WHEREAS, Commonwealth is the owner and operator 
of a Refinery (hereinafter called the “Refinery”) at 
Guayanilla Bay, Puerto Rico, having a present rated crude 
oil capacity of 58,000 barrels per day with facilities under 
construction for increasing rated crude oil capacity to 
68,000 barrels per day and having facilities for catalytic 
cracking, reforming, polymerization, alkylation, and gas 
recovery: and 


WHEREAS, Gulf, acting for and on behalf of Mene 
Grande Oil Company, a Delaware corporation (hereinafter 
called “Meneg”) will, simultaneously with the execution 
of this Contract, enter into a Contract (hereinafter called 
the Crude Oil Contract) with Commonwealth for the sale 
of certain quantities of Venezuelan crude oils; and 


WHEREAS, Commonwealth and Kupan Transport Com- 
pany (hereinafter called “Kupan”) will, simultaneously 
with execution of this Contract, enter into a Contract 
(hereinafter called “Contract of Affreightment”) whereby 
Kupan will transport for account of Commonwealth from 
Puerto la Cruz, Venezuela, to Guayanilla Bay, Puerto Rico, 
the quantities of crude oil purchased under the Crude Oil 
Contract; 


NOW THEREFORE, for and in consideration of the 
mutual promises and covenants set forth herein, the parties 
hereto agree as follows: 


Definitions 
1.01. For all purposes of this Contract the following ex- 


pressions shall have the meanings respectively assigned to 
them: 


(a) the “Refinery” means the plant for the pro- 
cessing of crude oil into petroleum products, which is 
owned and operated by Commonwealth at Guayanilla 
Bay, Puerto Rico. 


(b) “Venezuelan Crude Oil” means the Leona 
Crade Oil having the approximate quality and charac- 
teristics defined in the Crude Oil Contract and other 
ernde oils substituted therefor in accordance with the 
terms of said Contract. 


(c) “barrel” means forty-two (42) United States 


gallons, corrected to 60° F. in accordance with ASTM- 
IP Measurement Tables (ASTM designation: D-1250, 
IP designation: 200) or the latest version thereof, 
after deduction of water and sediment, if any, de- 
termined by ASTM Method D-96. 


(d) “contract period” means the primary term of 
this Contract and all extensions thereof, as specified 
in Paragraph 2.01 hereof. 


(e) “initial period” is that part of the primary 
term of the contract period commencing January 1, 
1958 and ending July 1, 1959. 


(f) “force majeure” means as described in Clause 11 
hereof. 


(g) “barge” means barges, tows, or self-propelled 
vessels of less than twenty thousand (20,000) barrels 
capacity. 
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(h) “The Gulf Companies” shall mean Gulf Oil 
Corporation and any corporation in which it directly 
or indirectly has more than fifty (50) per cent of the 
voting shares registered in its name. 


2. 
Contract Period 


2.01. The contract period shall be for a primary term of 
seven (7) years commencing on January 1, 1958, and shall 
continue thereafter for a secondary period equal to the 
duration of any extensions of the Crude Oil Contract. 


3. 
Quantity 
3.01 Commonwealth shall sell and deliver to Gulf and 
Gulf shall purchase and receive from Commonwealth dur- 
ing the initial period four thousand (4,000) barrels per 
day of No. 6 Fuel Oil and one thousand (1,000) barrels per 
day of Motor Gasolines manufactured in the Refinery. 
Thereafter, Commonwealth shall sell and deliver to Gulf 
and Gulf shall purchase and receive from Commonwealth 
during each year of the contract period, four thousand five 
hundred (4,500) barrels per day of No. 2 Fuel Oil meeting 
Gulf’s Solar Heat Medium Specifications, four thousand 
five hundred (4,500) barrels per day of Motor Gasolines, 
and three thousand (3,000) barrels per day of No. 6 Fuel 
Oil manufactured in the Refinery; provided, however, that 
not later than each January 1 during the contract period, 
commencing with January 1, 1959, Commonwealth shall 
have the right to notify Gulf that effective the next April 
1, Commonwealth elects not to sell to Gulf the whole, or 
any specified portion of the quantity of No. 6 Fuel Oil to 
be purchased and sold hereunder for the twelve (12) 
months period following said April 1. Commonwealth’s 
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election in the manner described herein to sell or not to 
sell No. 6 Fuel Oil to Gulf shall in no way relieve Common- 
wealth of its obligations to purchase from Meneg the full 
quantities of crude oil described in the Crude Oil Contract. 


3.02 Gulf shall at least ninety (90) days in advance of 
each date on which Gulf desires to make cargo liftings or 
to receive deliveries of petroleum products hereunder give 
Commonwealth a written estimate of the quantities of No. 
2 Fuel Oil and No. 6 Fuel Oil and the quantities and per- 
centages of regular and premium grades of Motor Gas- 
olines Gulf will require within the quality and quantity 
limitations specified herein. 


4. 
Quality 
4.01 The quality of the products manufactured by Com- 


monwealth and sold to Gulf hereunder shall at least meet 
Gulf’s manufacturing specifications in effect on December 
11, 1957, copies of which are attached to this contract. Gulf 
shall give Commonwealth reasonable notice of any change 
in manufacturing specifications affecting the quality of 
products sold to Gulf hereunder and Commonwealth shall 
use its best efforts to manufacture and deliver petroleum 
products to Gulf hereunder meeting Gulf’s manufacturing 
specifications as from time to time amended. 


4.02 The quality of products manufactured by Common- 
wealth and sold to Gulf from Commonwealth’s loading 
rack or for barge delivery to other points in Puerto Rico 
shall meet or exceed in all aspects those specifications at- 
tached and marked as “Island Quality.” Commonwealth 
warrants that these specifications meet or exceed the 
quality of products now being delivered by Commonwealth 
to other buyers from Commonwealth for distribution in 
Puerto Rico. In the event Commonwealth should make 
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available to other buyers for distribution in Puerto Rico 
products of a higher quality or of superior specifications 
in any aspect than those set out in the aforesaid “Island 
Quality” specifications, then products of the same im- 
proved quality or specifications will be offered to Gulf 
under the same terms and conditions offered to any other 
customer of Commonwealth buying for distribution in 
Puerto Rico. 


+.03 Commonwealth shall be obligated to deliver to Gulf, 
upon Gulf’s request, Motor Gasolines having a weighted 
Research Octane Number (hereinafter called “Pool 
R.O.N.”) of 93 and each gasoline comprising such Pool 
R.O.N shall conform to Gulf’s manufacturing specifica- 
tions. 


4.04 In the event Gulf requires gasolines having a Pool 
R.O.N. in excess of 93, Commonwealth shall use its best 
efforts, consistent with prudent refinery operating prac- 
tices, and with its other contract commitments, to adjust 
the operations of its refinery to produce motor gasolines of 
the R.O.N required to meet Gulf’s requirements; provided, 
however, that in the event Commonwealth shall, by reason 
of the foregoing, incur operating or other costs not re- 
flected in the posted price for such gasolines, the price 
thereof shall be increased to the extent necessary to re- 
imburse Commonwealth for such costs, and provided 
further, that Commonwealth shall not be required to ex- 
pend any funds for capital improvements or facilities to 
comply with the foregoing. 


5. 
Deliveries 
5.01 Commonwealth shall deliver the products to be sold 
hereunder to Gulf at Gulf’s directions as follows: 
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(a) Into tank trucks and tank cars furnished by 
Gulf, at the Refinery loading racks for which Gulf 
shall pay Commonwealth, in addition to other sums 
to be paid hereunder, ten ($0.10) cents per barrel for 
each barrel loaded; and 

(b) Into barges furnished by Gulf, for which Gulf 
shall pay Commonwealth, in addition to other sums 
to be paid hereunder, five ($0.05) cents per barrel for 
each barrel loaded; and 


(c) Into ocean-going tankers furnished by Gulf. 


5.02 Delivery of products hereunder shall be made by 
Commonwealth in approximately equal monthly quantities. 
Gulf agrees to move the products from Commonwealth’s 
tanks at such times and in such quantities as not to re 
quire Commonwealth, at any time, to hold for Gulf’s ac- 
count more than forty-five (45) days’ production of prod- 
ucts. 


6. 
Title 


6.01. Commonwealth’s responsibility for the products 
shall cease, and title thereto shall pass to Gulf, as follows: 


(a) With respect to tank truck or tank car deliveries, 
when the product passes the loading spout; delivering 
into such tank truck or tank car provided by Gulf; and 

(b) With respect to deliveries to barges and tank- 
ers, when the product passes the intake end of barge 
or tanker’s permanent hose connection. 


7. 
Price 
7.01. The base selling price which Gulf shall pay to Com- 
monwealth for the quantities of products purchased here- 
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under during the contract period shall be an amount equal 
to the number of barrels of each product delivered to 
Gulf or loaded aboard Gulf’s tanker, multiplied by the 
low quotation per barrel (or per gallon, as the case may be, 
converted to a per barrel basis) published in PLATT’s 
OILGRAM under the caption “Gulf Coast — Cargoes — 
Domestic and Export, All Ports,” on the date delivery is 
made to Gulf or Gulf’s tanker commences loading at the 
Refinery, for the type and quality of each product pur- 
chased by Gulf; provided, however, that Gulf shall pay 
Commonwealth for products purchased by Gulf for distri- 
bution or resale in Puerto Rico or which are exchanged by 
Gulf for distribution or resale in Puerto Rico one-fourth 
($0.0025) cent per gallon in addition to the aforesaid base 
selling price. 


7.02. At the end of the initial period of the primary term 
Commonwealth shall invoice Gulf and Gulf shall pay as 
a cost, in addition to the base selling price per barrel 
specified in Paragraph 7.01 hereof, of the products pur- 
chased hereunder by Gulf during said period a sum equal to 
the lesser of either (i) ten ($0.10) cents per barrel plus the 
import duty paid by Commonwealth on crude oil purchased 
from Meneg during said period which is in excess of five 
and one-quarter ($0.0525) cents per barrel or (ii) the 
amount that the per barrel net realization to Common- 
wealth as hereinafter defined is below one dollar and four 
($1.04) cents per barrel multiplied by the number of barrels 
of crude oil purchased from Meneg during said period. 
The total net realization to Commonwealth shall be deter- 
mined as follows: 


(a) It shall be assumed that from each barrel of 
crude oil purchased by Commonwealth from Meneg 
there shall be derived forty (40) per cent 93 octane 
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gasoline, forty (40) per cent No. 6 Fuel Oil, and twenty 
(20) per cent No. 2 Fuel Oil; 


(b) The product value per barrel of crude oil shall 
be determined by multiplying the assumed yield of 
each said product by the simple average of the daily 
low quotations per barrel (or per gallon, as the case 
may be, converted to a per barrel basis) published in 
PLATT’S OILGRAM under the caption “Gulf Coast 
— Cargoes — Domestic and Export, All Ports,” dur- 
ing the initial period for 93 Octane Regular Motor 
Gasoline, No. 2 Fuel Oil, and Bunker C Fuel Oil, 
meeting the specifications set forth in Paragraphs 4.01 
and 4.02; hereof; 


(ec) The weighted average price per barrel paid by 
Commonwealth for crude oil purchased from Meneg 
during the initial period shall be determined by using 
the price per barrel, f.o.b. the loading port in Venezuela, 
published by Meneg and applicable for the hour and 
date each of Commonwealth’s tankers commences to 
load crude oil of an API gravity equal to an average 
API gravity of the cargo loaded aboard each tanker: 


(d) The delivered cost per barrel of the Venezuela 
crude oil purchased by Commonwealth from Meneg 
shall be the weighted average price per barrel paid by 
Commonwealth during the initial period, plus: 


(i) The weighted average import duty per bar- 
rel paid by Commonwealth for importation of the 
crude oil purchased from Meneg into Puerto Rico; 


(ii) The weighted average freight per barrel 
for the crude oil transported for Commonwealth’s 
account from Venezuela to Puerto Rico calculated 
on the basis of the per ton freight rate, as adjusted, 
in accordance with Clause 3 of the Contract of 
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Affreightment, and on the basis of the average 
API gravity of each cargo of crude oil transported; 
and 


(111) One (1) per cent of the weighted average 
price per barrel paid by Commonwealth for the crude 
oil f.0.b. the loading port in Venezuela; 


(e) From the product value per barrel of crude 
oil, determined in accordance with Sub-paragraphs 
(a) and (b) of this Paragraph 7.02, there shall be 
subtracted the delivered cost per barrel of the crude 
oil, determined in accordance with Sub-paragraphs (c) 
and (d) of this Paragraph 7.02, which Commonwealth 
purchased from Meneg under the Crude Oil Contract, 
and such difference shall be Commonwealth’s net reali- 
zation per barrel. In the event that the net realization 
per barrel to Commonwealth is less than one dollar 
and four ($1.04) cents, Gulf agrees to remit to Com- 
monwealth, within thirty (30) days after the end 
of the initial period, an amount equal to the difference 
between said net realization per barrel to Common- 
wealth and one dollar and four ($1.04) cents multiplied 
by the number of barrels of crude oil purchased by 
Commonwealth from Meneg during said period; pro- 
vided, however, that no such remittance by Gulf to 
Commonwealth shall be in excess of ten ($0.10) cents 
per barrel, plus any import duty paid by Common- 
wealth which is in excess of five and one-quarter 
(30.0525) cents per barrel. 


7.03. For the period commencing with the end of the 
initial period and continuing for the duration of the 
contract period, Commonwealth shall invoice Gulf at the 
end of each calendar year as a cost, in addition to the 
base selling price per barrel specified in Paragraph 7.01 
hereof, a sum equal to the lesser of either (i) ten ($0.10) 
cents for each barrel of crude oil purchased by Common- 
wealth from Meneg during said period, plus the import 
duty paid by Commonwealth on such crude oil which is 
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in excess of five and one-quarter ($0.525) cents per barrel 
or (ii) the amount that the per barrel net realization to 
Commonwealth as hereinafter defined is below one dollar 
and ten ($1.10) cents per barrel multiplied by the number 
of barrels of crude oil purchased from Meneg during said 
period. The total net realization to Commonwealth shall 
be calculated in the manner described in Paragraph 7.02 
hereof, except that for “during the initial period” there 
shall be substituted “during the applicable calendar year,” 
wherever it appears therein and except that it shall be 
assumed that for each barrel of crude oil purchased by 
Commonwealth from Meneg during such period there shall 
be derived forty (40) per cent 93 octane gasoline, thirty- 
five (35) per cent No. 6 Fuel Oil, and twenty-five (25) per 
cent No. 2 Fuel Oil. 


7.04. If at any time and from time to time during the 
contract period Commonwealth’s net realization as caleu- 
lated in Paragraphs 7.02 and 7.03 heerof exceeds one dollar 
and twenty-five ($1.25) cents per barrel, the amount of 
Commonwealth’s calculated net realization in excess of 
one dollar and twenty-five ($1.25) cents per barrel shall be 
paid to Gulf by Commonwealth at such time and until 
total payments to Gulf equal the remittances previously 
made to Commonwealth by Gulf, in accordance with the 
adjustment procedure described in Paragraphs 7.02 and 
7.03 hereof. 


7.05. If during the contract period the publication of 
PLATT’S OILGRAM is discontinued, or if it ceases to 
publish cargo price quotations for any of the petroleum 
products to be purchased hereunder, or if either Common- 
wealth or Gulf is of the opinion that the prices therein 
published do not represent or have ceased to be representa- 
tive of the prices posted at or quoted by the principal 
Caribbean refineries, then either party may, by giving 
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written notice to the other party, require a meeting for 
the purpose of selecting some other source of regularly 
published prices or postings to be used in establishing the 
current U.S. Gulf Coast cargo price for each product sold 
hereunder, or for the purpose of selecting a new price 
basis which is representative of market prices at the princi- 
pal Caribbean refineries. Any adjustment of price agreed 
upon shall be substituted for the prices referred to in 
Paragraph 7.02 (b). Within thirty (30) days after receipt 
of such notice the parties shall meet and consult for the 
aforesaid purposes. If within forty (40) days from the 
date of the foregoing notice the parties are unable to 
agree with respect to the selection of some other source 
of regularly published prices or upon the principles to 
be adopted in arriving at a price basis which is representa- 
tive of the prices posted at or quoted by the principal 
Caribbean refineries, then the question shall be referred 
to arbitration under Clause 15 of this Contract. During any 
period of consultation or arbitration the prices shall be 
those in effect immediately prior to the time the notice was 
given by one party to the other, but the invoices for the 
period during which such prices are used shall be tentative 
and shall be adjusted when agreement is reached or when 
a determination is made by arbitration so that such price 
as finally determined shall be retroactive to the date the 
notice was given. 


8. 
Quality and Quantity Determination 


8.01. The basic determination of quality of products de- 
livered under this Contract shall be made from samples 
taken from Commonwealth’s tanks. In the event that Com- 
monwealth chooses to inject into the loading line during 
loading any additives required by Gulf’s specifications, a 
composite sample shall be drawn for the purpose of de- 
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termining the presence of the proper quantity of such 
additives. Measurement of volume of products delivered 
into tank cars and tank trucks shall be made by using 
certified tank-car and tank-truck tables and meters. Tests 
for quality shall be made in accordance with the provisions 
of Gulf’s Philadelphia Refinery manufacturing specifica- 
tions. 


8.02. The determination of quantity and quality of the 
petroleum products delivered to Gulf’s barges and tankers 
shall be made from gauges and samples taken from Com- 
monwealth’s shore tanks at its loading dock at the time 
of loading. A composite sample of the contents of shore 
tanks from which each grade of product is to be loaded 
shall be taken and tested. 


8.03. In all determinations of quantity and quality of the 
products purchased hereunder, Gulf’s representatives shall 
be allowed every facility available for taking measure- 
ments and temperatures and for participating in the mak- 
ing of tests. If Gulf’s representative fails to participate 
at the time of product deliveries, then the quantity and 
quality as determined by Commonwealth shall be accepted 
by Gulf as final. All volumes shall be computed in barrels. 


9. 


Invoicing and Payment 


9.01. With respect to deliveries made by Commonwealth 
to tank trucks and tank cars, Commonwealth shall render 
to Gulf a statement as of the tenth and twenty-fifth day 
of each calendar month showing the quantity of products 
delivered during the preceding half calendar month and 
the amounts due therefor. Gulf agrees to pay Common- 
wealth in U.S. currency, without discount, within ten (10) 
business days after receipt of such statement for products 
delivered hereunder during the preceding half calendar 
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month, according to the measurement computations and 
prices herein provided. 


9.02. Commonwealth shall invoice Gulf for each cargo 
of products sold hereunder after notice has been sent that 
loading of the cargo aboard barge or tanker has been 
completed. Payment shall be made in U.S. currency, with- 
out discount, not later than ten (10) days after presentation 
of commercial invoice in quadruplicate, three (3) negotiable 
bills of lading and two (2) non-negotiable copies thereof, 
four (4) copies of inspection certificates of quantity and 
quality, and four (4) copies of Time and Ullage Report. 
Gulf shall furnish in advance full written instructions 
regarding the preparation of bills of lading and any other 
documents required. 


10. 
Barge and Tanker Loading 
10.01 Gulf shall notify Commonwealth by letter or wire 
to reach Commonwealth at its office in Guayanilla Bay, 
Puerto Rico, at least fifteen (15) days in advance of lift- 
ing each cargo, giving the name of the tanker and the time 
of her probable arrival, together with the kind of products 
and the approximate amount of cargo required for the 
tanker. Gulf shall also arrange for its tankers to report 
their expected hour of arrival at Guayanilla Bay, Puerto 
Rico, to Commonwealth at least twenty-four (24) hours 
before arrival. When a tanker arrives at port of loading, 
a notice of readiness shall be tendered to Commonwealth 
by the Master or Gulf’s agent by letter, telegram, wireless 
or telephone. The tanker shall be deemed ready within the 
meaning of this clause whether she arrives during or out- 
side of business hours or whether she is in or out of berth 
or whether or not she has ballast water or slops in her tanks. 
Commonwealth shall, before the expiration of six (6) hours 
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after the giving in respect of any tanker of the notice of 
readiness, cause to be provided at the loading port such 
berths and such auxiliary facilities, including facilities for 
the handling and disposal of ballast water or slops, with 
the necessary access thereto, for the loading of petroleum 
products which will permit ocean-going tankers of up to a 
maximum of forty-five thousand (45,000) deadweight tons 
and having a maximum loaded draft on departure from 
Guayanilla Bay not exceeding thirty-seven (37) feet and 
six (6) inches to proceed thereto, lie at and depart there- 
from always safely afloat. Commonwealth shall also cause 
to be provided at such berths, pipelines, shore tanks, load- 
ing hoses, and such other loading facilities as may be re- 
quired to permit a tanker to load the petroleum products 
purchased hereunder. Commonwealth shall pay all wharf- 
age, dockage and mooring dues; and Gulf shall pay or 
cause to be paid all towing, tug charges, pilotage and other 
usual port charges, including increases in those in effect 
on the date of this contract. Notwithstanding the above 
length and draft limitations, Gulf recognizes the occasional 
existance of unusual tidal conditions at Guayanilla Bay 
and agrees that upon receipt of adequate written notice 
from Commonwealth, it will use its best efforts to limit 
the length of vessels loading products hereunder to a 
maximum of six hundred and fifty (650) feet during the 
period or periods it has received sufficient notice from 
Commonwealth that such tidal conditions exist. 


10.02 Except when loading is postponed or suspended in 
accordance with customs or regulations of port, loading 
shall, weather permitting, be continuous and Gulf agrees 
to cause tankers furnished by it to receive cargo at the 
maximum rate permitted by their equipment which in the 
opinion of the Master is consistent with good safety prac- 
tices. Commonwealth shall provide such equipment and 
facilities which will permit the loading of petroleum prod- 
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ucts at a minimum rate of five thousand (5,000) barrels 
per hour. The laytime permitted for loading a tanker shall 
be thirty-six (36) ranning hours, commencing either at 
the expiration of six (6) hours after tender of tanker’s 
notice of readiness to load, except that any delay to the 
tanker in reaching her berth caused by fault of the tanker 
shall not be counted as used laytime, or immediately upon 
tanker’s arrival in berth (ie., all fast alongside the load- 
ing wharf), whichever first occurs. Laytime shall continue 
until the loading hoses are disconnected. If the loading of 
a tanker is not completed within the permittted laytime, 
Commonwealth shall pay for the used laytime in excess of 
the permitted laytime by way of demurrage at the rates 
provided in Paragraph 10.03. If the tanker’s condition or 
facilities or weather conditions do not permit loading, or if 
governmental or port authorities prohibit loading at any 
time, the time so lost shall not be counted as used laytime. 
Commonwealth shall have the right to require tankers 
furnished by Gulf to shift from one safe berth to another, 
provided Commonwealth pays all expenses incurred in 
shifting the tanker and the time consumed in shifting 
such tanker shall be counted as used laytime; but if it is 
necessary to shift the tanker off berth because of break- 
down of machinery or other deficiencies of the tanker or 
its crew, the resulting expense shall be for Gulf’s account 
and the time consumed shall not be counted as used lay- 
time. Gulf’s tankers shall comply with all applicable port 
regulations. 

10.03 Commonwealth shall be allowed a total of thirty- 
six (36) hours laytime for the loading of each vessel. 
Total used laytime shall be accumulated for each six (6) 
months period ending June 30 and December 31 of each 
year. If the total used laytime for the applicable six months 
period exceeds the allowed laytime (36 hours times the 
number of vessels reporting for loading under this con- 
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tract during said period), demurrage shall be paid in 
accordance with the following schedule for the average 
size vessel loading during said period. 


DEADWEIGHT TONS DOLLARS PER HOUR 


13,999 or less i 
14,000 to 18,700 .. ... 120.00 
18,701 to 23,000 150.00 
23,001 to 30,000 200.00 
30,001 to 37,000 .... 250.00 
37,000 and over 


10.04. Commonwealth shall sell to Gulf the quantity of 
fuel oil bunkers required from time to time by Gulf’s 
tankers, and the price of said bunkers shall not exceed 
the low quotation per barrel for ships bunkers as pub- 
lished in PLATT’S OILGRAM for the Port of Houston 
under the caption “Atlantic & Gulf Coasts,” for the date 
each such tanker commences loading bunkers. 


10.05. When a barge arrives at port of loading, a notice 
of readiness shall be tendered to Commonwealth in accord- 
ance with Paragraph 10.01. Commonwealth shall, before 
the expiration of three (3) hours after the giving in respect 
of any barge, tow, or self-propelled vessel of the notice 
of readiness, cause to be provided at the loading port such 
berths and such auxiliary facilities adequate for the safe 
loading of products at a minimum rate of two thousand 
five hundred (2,500) barrels per hour. For any time con- 
sumed over and above the three/(3) hours free time, plus 
the time required to load the cargo at a rate of two 
thousand five hundred (2,500) barrels per hour, demurrage 
will be paid by Commonwealth at the rate of Fifteen 
Dollars ($15.00) per hour per single barge and Fifty-five 
Dollars ($55.00) per hour for self-propelled barges. 
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11. 


Force Majeure 


11.01. The expression “force majeure” means any cause 
or circumstance of whatever nature, whether pertaining to 
a party hereto or to its agents, contractors or subcontractors 
who are engaged in the manufacture of equipment, con- 
struction of necessary facilities, or the supply of materials, 
equipment, or services necessary in the performance of this 
Contract. including the supply of crude oil under the Crude 
Oil Contract or the transportation thereof under the Con- 
tract of Affreightment, and which cause or circumstance 
is not within the control of and which cannot, by the 
exercise of reasonable diligence, be prevented or overcome 
by said party hereto; such as, but not limited to, acts of 
God, acts or orders of governmental bodies having or 
asserting jurisdiction which prohibit or prevent the per- 
formance of this Contract or directly or indirectly prohibit 
or prevent the furnishing or use of materials, equipment 
or services required for such performance; strikes, lockouts, 
or other labor and industrial disputes; arrests or restraints 
of governments; interruptions as a result of government 
or court orders or orders of any regulatory body having 
or asserting jurisdiction; acts of the public enemy, wars, 
riots, sabotage, blockades, embargoes, or insurrections; in- 
ability to secure materials, equipment or labor because of 
priority or similar regulations of a government; epidemics, 
famines, landslides, hurricanes, lightning, earthquakes, 
fires, storms, floods, washouts or explosions, perils of the 
sea, accidents of navigation; and breakage or accident to 
machinery or equipment not due to lack of care. 


11.02. Except where otherwise specifically provided to 
the contrary in this Contract, force majeure shall not release 
either Commonwealth or Gulf from any of its obligations 
hereunder. Its existence shall extend (except with respect 
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to matured obligations for the payment of monies due 
hereunder which it is agreed shall not be affected by force 
majeure) the primary term and the secondary period of 
this Contract, and the time within which each of the 
various options, privileges and rights hereunder may be 
exercised, for the duration that force majeure shall be 
operative during such term, such period, or such time. 
The existence of force majeure shall be effective to suspend 
or hold in abeyance the performance by a party of its 
obligations and to prevent such failure to perform, if and 
insofar as such failure is caused by force majeure, from 
constituting a breach of this Contract during the period 
of such failure so caused. The party whose performance 
has been interrupted by force majeure shall use every 
reasonable means to resume full performance of this Con- 
tract as promptly as possible; however, it is understood 
and agreed that the settlement of labor disputes, strikes 
or lockouts shall be entirely within the discretion of the 
party having the difficulty, and that the requirement that 
a party under disability by reason of force majeure use 
every reasonable means to resume full performance as 
soon as possible shall not require the settlement of such 
labor dispute, strike or lockout by acceding to the demands 
of the opposing party when such course is inadvisable in 
the discretion of the party having the difficulty. 


12. 
Termination of Letter Agreement 


12.01. Commonwealth and Gulf agree that the letter agree- 
ment entered into between them, dated December 11, 1957, 
which concerned the same matters covered by this Con- 
tract, as well as other matters, is hereby in all respects 
terminated and cancelled. 


Import Restrictions 

13.01. If at any time or from time to time during the 
contract period the purchase by Gulf of products hereunder 
and the shipments of such products into the continental 
United States is classified by any valid statute, regulation, 
or order, of any United States or Commonwealth of Puerto 
Rico governmental agency, authority, or political subdivi- 
sion having jurisdiction as a limitation, restriction, or 
prohibition of any importation or shipment of petroleum 
products by Gulf or Commonwealth for sale to Gulf or 
by any of The Gulf Companies into the United States, 
then either Commonwealth or Gulf shall have the right by 
giving ninety (90) days’ written notice to the other, to 
reduce or suspend purchases of products hereunder by the 
amount equal to any such limitation, restriction, or pro- 
hibition, or to terminate this Contract upon the expiration 
of such ninety (90) day period; provided, however, that 
if Commonwealth or any of The Gulf Companies shall 
contest any such statute, regulation, or order before a 
court or administrative agency of competent jurisdiction, 
this Contract may not be terminated but may be suspended 
until the validity of such statute, regulation, or order has 
been finally determined. 


13.02. If Meneg should at any time or from time to time 
during the contract period exercise the right to reduce, 
suspend or terminate deliveries of crude oil pursuant to 
paragraph 11.02 of the Crude Oil Contract, then Gulf shall 
have the right, by giving Commonwealth ninety (90) days’ 
written notice, to reduce or suspend purchases of products 
hereunder by an amount equal to the proportion which 
the reduction or suspension of crude oil deliveries bears 
to the products to be purchased hereunder or to terminate 
this Contract upon the expiration of said ninety (90) day 
period. 
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13.03. If Gulf, under the terms as set forth above under 
“Import Restrictions,” at any time elects to reduce or 
suspend deliveries or terminate a portion of the barrels 
covered by this Contract, it will be Commonwealth’s option 
to reduce, suspend, or terminate its obligation to purchase 
crude in the exact amount of barrels affected under Gulf’s 
reduction, suspension or termination of product purchases 
under these clauses. In the event Gulf does reduce or sus- 
pend purchase of products for a ninety (90) day period 
at the end of such period Gulf shall either terminate or 
again commence purchasing such reduced or suspended 
barrels unless it is mutually agreeable between Gulf and 
Commonwealth to extend such ninety (90) day period. 


14. 
Taxes 


14.01. All state and federal taxes, sales and inspection 
taxes and fees, if any, and all other taxes imposed or to 
be imposed during the contract period upon Commonwealth 
with respect to the manufacture, delivery, or sale of prod- 
ucts hereunder by Commonwealth to Gulf shall be paid 
by Commonwealth. After title to products shall have passed 
to Gulf hereunder, Gulf shall pay all taxes and charges as- 
sessed or imposed by federal, state, or local governmental 
authority upon or measured by the storage, transportation, 
or sale of such products. 


15. 
Arbitration 


15.01. Any dispute in respect to this Contract or the 
performance hereof, which cannot be settled by agreement 
of the parties hereto, including a failure to agree upon 
a substitute price posting, price index or reference when- 
ever a posting, price index or reference is unavailable or 
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a failure to agree upon a substitute price posting whenever 
the price reference is no longer representative of the prices 
posted at or quoted by the principal Caribbean refineries, 
shall be referred to three arbitrators upon the written re- 
quest of either party hereto, such arbitration to be held in 
the City and State of New York. The requesting party 
shall name one arbitrator. The party receiving such notice 
shall, within ten (10) days thereafter, by notice to the other, 
name the second arbitrator, or should it fail to do so, then 
the American Arbitration Association, upon the request of 
either party involved, shall appoint the second arbitrator. 
The two arbitrators so appointed shall name the third, or 
should they fail to do so within ten (10) days, then the 
american Arbitration Association, upon the request of 
either party involved, shall appoint the third arbitrator. 


15.02 A writtten statement of the issues to be arbitrated 
shall be signed by the parties and submitted to the arbitra- 
tors before any evidence is offered, or if the parties fail 
to agree upon such statement, the arbitrators shall, after 
discussion with the parties, define in writing the issues in 
controversy before hearing evidence on the merits. The 
arbitrators shall not have the power to add to or subtract 
from or otherwise change the provisions of this Contract. 
The arbitrators shall promptly hear and determine the 
questions submitted, after written notice to the parties of 
the time and place of hearing, at which each party shall 
be entitled to be heard, and shall render their decision 
within sixty (60) days after appointment of the third 
arbitrator. If within said period a decision is not rendered 
by a majority of the arbitrators, new arbitrators may be 
named and shall act hereunder at the election of either 
party in like manner as if none had been previously named. 


15.03 The arbitrators, or a majority of them, actually 
participating in the arbitration proceedings shall render 
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their award in writing, sending a copy to each party. Such 
award shall be final and may be made a rule of court; and 
a judgment, decree or order may be made and entered 
thereon in any court of competent jurisdiction. The ex- 
penses of arbitration, including reasonable compensation 
to the arbitrators, shall be borne equally by the parties 
hereto, except that each party shall bear the compensa- 
tion and expense of its counsel, witnesses and employees. 


16. 
Law 


16.01 This Contract shall be construed and take effect in 
accordance with the laws of the State of New York. 


17. 
Notices 
17.01 All notices required to be given under the terms of 
this Contract shall be given by letter or telegram addressed 
to the respective parties at the addresses stated below, or 
to such other addresses as each of them may hereafter 
from time to time designate in writing to the other. 


Gulf Oil Corporation 


Gulf Building 
Pittsburgh 19, Pennsylvania 


Commonwealth Oil Refining Company, Inc. 
60 East 42nd Street 
New York 17, New York 


The depositing in the mail of a letter properly addressed 
with adequate postage affixed or the filing of a prepaid 
telegram with the telegraph office, followed by mailed copy 
of such telegram, shall be considered notice to the ad- 
dressee of the contents of such letter or telegram. 
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18. 
Modification and Waiver 

18.01 This Contract shall not be modified except by writ- 
ten instrument executed by duly authorized officers of the 
respective parties hereto. 
18.02 No waiver by either party of any one condition of 
this Contract shall be deemed or construed as a waiver of 
any other condition, nor shall a waiver in one case be 
deemed as constituting a waiver of a similar later breach. 


19. 
Assignment 

19.01 This Contract shall be binding upon and shall inure 
to the benefit of the successors and assigns of the parties 
hereto; provided, however, that neither party may assign its 
rights and obligations under this Contract without the prior 
written consent of the other, except that Gulf may assign 
any or all of its rights hereunder to any of The Gulf Com- 
panies and Commonwealth may assign any or all of its 
rights and obligations hereunder to any wholly owned 
subsidiary upon Commonwealth’s giving to Gulf a guar- 
antee of full performance by said assignee. 

IN WITNESS WHEREOF, the parties hereto have 
caused these presents to be executed in duplicate, each of 
which shall be considered an original, by their duly author- 
ized officers and their corporate seals to be hereunto affixed. 

GULF OIL CORPORATION 
By B.R. Dorsey /s/ 
ATTEST: Administrative Vice President 
L. J. McCorp = /s/ 
Assistant Secretary 
COMMONWEALTH OIL 
REFINING COMPANY, 
INC. 
ATTEST: By Samueu H. Casey /s/ 
Ricuarp peY. Manxxixe /s/ 
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GULF SOLAR HEAT MEDIUM 


Gravity : 
Viscosity, SUV: Sec., 100 ° 


Color, ASTM Uni 
Odor, Gulf 519 .... marketable 
coz max. 0.25 
Mereaptan Sulfur: % “ max. 0.010 a. 
Water and Sediment: a max. trace 
Carbon Residue, Conradson | on 
1O% Bottoms: Jo -cccccscssssssenene = max. 0.15 
Rust Preventive Test 
Procedure A, 24 Hr. ........--.cecssee must pass 
Neutralization Value, ASTM D 974 
Total Acid No. ......ssscccsccccecseeeesees max. 0.10 
Acid Heat, Gulf 154: °F. = _ 
Aniline point: °F. ... “ 
Diesel Ignition Quality Igni 
Delay Method, Cetane No. .........- 
Diesel Index, Gulf 331 7 
Cetane Index, CFR 
Stability Test, Gulf 562, 16 Hr., 
210 °F. 
Existent Insolubles: Mg./600 G. 
Initial Filtrate 
Color, ASTM Union 
oe Insolubles -Mg./600 
Filtrate After Aging 
Color, ASTM Union 
Distillation, ASTM D 158 


to be recorded 


max. 600 
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a. Not necessary to make this determination if doctor test is neg- 
ative. 


December 8, 1957 
NO. 6 FUEL OIL 


Properties 


Gravity: °API 
Viscosity, Furol: Sec. 122 ° 
Flash, P-M: °F. ........s.0+- 
Water and Sediment: 
Sediment: % 
. For borderline production that does not meet this limit, the 
fuel oil may be considered as passable when the sum of the 
results of Water by Distillation and the Sediment does not ex- 


ceed 1.0%. 


Sulfur, % 

Octane, F-1 
Corrosion, Copper 
Gum, ASTM 


Cetane Number .. 
Diesel Index 
Carbon Residue, 10% Btms., Wt. 
Composition, Distillate % 
Distillation: 

Ge Recov. at 675 °F 


Pour Point, 
Flash Point, °F — 
Water by Distillation, Vol. % ... wo 0.05 
Ash, Wt., % ens 0.01 
ASTM Color = 2.5 
Sediment by Extraction, Wt., % 0.01 
Neutralization Value: 
Inorganic Acidity, mg KOH/gm Nil 
Organic Acidity, mg KOH/gm 1.0 
Copper Strip Corrosion No. 2 Strip 
Sulfur, Wt., % 1.0 


Gravity, “API 


Viscosity, SSF @122 
Water and Sediment, % ..... 
Sediment, % 
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EXHIBIT No. 15 


YIELD EFFECTS OF QUOTA REDUCTION 
(APRIL 1, '68- MARCH 31, ’69) 
CARIBBEAN GULF REFINING CORPORATION 


B/CD 
Requested Allocated Difference 


29,579 17,365 -12,214 
7,671 16,346 8,675 
33,711 —- 3,539 


LPG Research Octane No. ........ 

91 RON Mogas Octane No. 
Motor Gasoline 

100 RON Mogas 

No. 2 Fuel Oil (Distillate or 
Gas Oil Home furnaces) 


U.S. 
94 RON Mogas 
No. 2 Fuel Oil 


PRWRA 
Resid. Fuel - 113 


Balance 
Fuel & Loss - 142 
37,250 33,711 —- 3,539 
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EXHIBIT No. 17 


ECONOMIC EFFECTS OF QUOTA REDUCTION 
(APRIL 1, ’68- MARCH 31, ’69) 


$/CD 
Debdits 
Replacement of clean products for 
U. S. East Coast 
94 RON Mogas Purchase 1,242 
B/D x 42 G/B x $0.1079/G. 5,628 
94 RON Mogas Transportation 
Gulf Coast to Wilmington 
(1) 1,242 B/D x $0.44/B 546 
No. 2 Fuel Oil Purchase 2,042 
B/D x 42 G/B x $0.0967/G.. 8,293 
No. 2 Fuel Oil Transportation 
Gulf Coast to Wilmington 
(1) 2,042 B/D x $0.50/B 1,021 


Residual sale not made ex Puerto 

Cc 113 B/D x$1.55/B 175 
Residual Transportation 

Guayanilla to San Juan... 113B/Dx$0.32/B 36 

Puerto La Cruz to Nor- 
113B/Dx$0.29/B 33 

Residual duty, imported Puerto La 
Cruz to Norfolk(1) 113 B/D x $0.525/B 6 


15,738 


Credits 
Careco variable operating costs .... 3,539 B/D x $0.052 184 
Crude Transportation Venezuela 
to San Juan 3,539 B/D x $0.10 354 
Crude duty imported Puerto Rico.. 3,539 B/D x $0.525 186 
Production costs for Venezuelan 
crude not produced 6,031 (2) 
Residual transportation Guaya- 
nilla to Norfolk(1) 113 B/D x $0.67/B 76 
Clean products Transportation San 
Juan to Wilmington (2) 
94 RON Mogas 1,242 B/D x $0.45/B 559 
No. 2 Fuel Oil 2,042 B/D x $0.51/B 1,041 


8,431 


Net 7,307 debit 
or $2,667,000/year 


Wel Pepa pecan transportation effects. 
(2) Composite cost effi 
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GULF OIL COMPANY-US. 


Law DeparTMEeNT 
August 12, 1968 


Honorable Glen D. Johnson 

Chairman, Oil Import Appeals Board 
United States Department of the Interior 
Room 5141 

Washington, D C. 20240 


Re: Gulf Oil Corporation and Caribbean Gulf Refining 
Corporation 


Docket No. Q-58 
Dear Mr. Johnson: 


At the hearing on the above matter, at pages 39-40 of the 
transcript, you requested Gulf to furnish the Board the 
allocation which it received from the O.L.A. for the two 
years prior to the current allocation period, the one ending 
March 31, 1968 and the one ending March 31, 1967, tegether 
with the certification by Gulf with respect to its local 
demand and demand for shipments of finished petroleum 
products from Puerto Rico to Districts I-IV for those two 
years. 


In compliance with that request, I am enclosing herewith 
six copies of the following documents: 


Letter dated March 11, 1966, from Caribbean Gulf 
Refining Corporation to Mr. Elmer L. Hoehn contain- 
ing a certification of requirements for the period April 
1, 1966 through March 31, 1967, to which is attached 
Import License No. 12-2008 issued March 28, 1966. 


Letter dated January 30, 1967, from Caribbean Gulf 
Refining Corporation to Mr. Elmer L. Hoehn contain- 
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ing a certification of requirements for the period April 
1, 1967 through March 31, 1968, to which is attached 
Import License No. 13-2004 issued March 29, 1967. 


Very truly yours, 


/s/ Jesse P. Luton, Jr. 
Jesse P. Luton, Jr. 


JPL:le 
Enclosures 
CC: Mr. Hugh R. H. Smith 


CARIBBEAN GULF REFINING CORPORATION 
P. O. Box 2988 — San Juan, Puerto Rico 00903 
March 11, 1966 $ 


Mr. Elmer L. Hoehn 
Administrator 

Oil Import Administration 

U. S. Department of the Interior 
Washington, D. C. 20240 


Dear Mr. Hoehn: 


This is in reply to your letter of February 18, 1966, in 
connection with local and export demand. 


During the period April 1, 1966 through March 31, 1967, 
it is estimated that the Caribbean Gulf Refining Corporation 
will satisfy the following requirements in average barrels 
per day at 60° F: 


(1) Puerto Rico local Demand 23,300 
(2) Export demand _ 
(3) Residual fuel oil shipments to Districts I-IV 7,251 
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(4) Shipments of finished petroleum products 
(excluding residual fuel oil to be used as fuel) 
to Districts I-IV 5,698 


(5) Shipments of finished petroleum products to 
District V 99 


NOTE: The estimate of Puerto Rico local demand has been 
increased since the “application for crude and un- 
finished oil, Import Allocation and License” was 
submitted on February 28, 1966, because of a recent 
increase in fuel oil requirements forecasted for the 
Puerto Rico Water Resources Authority. 


Sincerely yours, 
J. W. Bure 


J. W. Burk 
Manager 


NOT TRANSFERABLE 


OIL IMPORT ADMINISTRATION 
U. S. DEPARTMENT OF THE INTERIOR 
WASHINGTON 235, D. C. 

License No.: 12-2008 

Date Issued: March 28, 1966 


IMPORT LICENSE 
Name and Address of Licensee: 


Caribbean Gulf Refining Corporation 
P. O. Box 2988 
San Juan, Puerto Rico 00903 


The licensee named above is hereby authorized to enter 
for consumption or withdrawal from warehouse for con- 
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sumption in accordance with the terms and conditions 
specified herein the commodity herein designated. This 
license is expressly subject to, and does not relieve the 
licensee from compliance with the provisions of Oil Import 
Regulation 1, as revised and amended, of the United 
States Department of the Interior and any other restric- 
tions, rules or regulations applicable to the importation of 
such commodity. The quantity in barrels entered or with- 
drawn pursuant to this license shall be identical with that 
used for customs liquidation purposes. 

The terms used herein shall have the same meaning as in 
Oil Import Regulation 1, as revised and amended. 


DESIGNATION OF COMMODITY — 


TERMS AND CONDITIONS OF IMPORTATION 
1. Commodity: Crude and unfinished petroleum oils 


2. Quantity (Barrels Adjusted to 60°F) : —13,267,020— 


Within the quantity authorized, no more than —13,267,- 
020— barrels may be imported in the form of unfinished 
oils. 

3. For entry for consumption or withdrawal from ware- 


house for consumption at any port of entry or from any 
Customs warehouse in Puerto Rico. 


THIS LICENSE SHALL BE IN EFFECT FOR THE 
PERIOD WHICH BEGINS April 1, 1966 AND ENDS 
March 31, 1967 UNLESS REVOKED PRIOR THERETO. 


/s/ Elmer L. Hoehn 
ADMINISTRATOR 
Om Imporr ADMINISTRATION 


Any person who violates any provision of this license or 
of the oil import regulations or any part thereto is subject 
to the penalties provided by law. 
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CARIBBEAN GULF REFINING CORPORATION 
P. O. Box 1983, G.P.O. — San Juan, Puerto Rico 00936 


January 30, 1967 


Mr. Elmer L. Hoehn 
Administrator 

Oil Import Administration 

U. S. Department of the Interior 
Washington, D. C. 20240 


Dear Mr. Hoehn: 


This is in reply to your letter of January 13, 1967, in 
connection with local and export demand. 


During the period April 1, 1967 through March 31, 1968, 
it is estimated that the Caribbean Gulf Refining Corporation 
will satisfy the following requirements in average barrels 
per day at 60° F. 


(1) Puerto Rico local demand 22,619 
(2) Export demand _ 
(3) Residual fuel oil shipments to Districts I-IV 


(4) Shipments of finished petroleum products 
(excluding residual fuel oil to be used as fuel) 
to Districts I-IV 


(5) Shipments of finished petroleum products to 
District V 


Sincerely yours, 


G. G. Buaxcuarp, JR. 
G. G. Blanchard, Jr. 
Manager 
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NOT TRANSFERABLE 


U. S. IMPORT ADMINISTRATION 
U. S. DEPARTMENT OF THE INTERIOR 
WASHINGTON 23, D.C. 


License No.: 13-2004 
Date Issued: March 29, 1967 


IMPORT LICENSE 
Name and Address of Licensee: 


Caribbean Gulf Refining Corporation 
P. O. Box 1988, G.P.0O. 
San Juan, Puerto Rico 00936 


The licensee named above is hereby authorized to enter 
for consumption or withdrawal from warehouse for con- 
sumption in accordance with the terms and conditions 
specified herein the commodity herein designated. This 
license is expressly subject to, and does not relieve the 
licensee from compliance with the provisions of Oil Import 
Regulation 1, as revised and amended, of the United 
States Department of the Interior and any other restric- 
tions, rules or regulations applicable to the importation of 
such commodity. The quantity in barrels entered or with- 
drawn pursuant to this license shall be identical with that 
used for customs liquidation purposes. 

The terms used herein shall have the same meaning as in 
Oil Import Regulation 1, as revised and amended. 


DESIGNATION OF COMMODITY — 
TERMS AND CONDITIONS OF IMPORTATION 


1. Commodity: Crude and unfinished petroleum oils 
2. Quantity (Barrels Adjusted to 60°F: ....13,566,685— 
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Within the quantity authorized, no more than —13,566,- 
685— barrels may be imported in the form of unfinished oils. 


3. For entry for consumption or withdrawal from ware- 
house for consumption at any port of entry or from any 
Customs warehouse in Puerto Rico. 


THIS LICENSE SHALL BE IN EFFECT FOR THE 
PERIOD WHICH BEGINS April 1, 1967 AND ENDS 
March 31, 1968 UNLESS REVOKED PRIOR THERETO. 


/s/ Elmer L. Hoehn 


ADMINISTRATOR 
Om Import ApMISISTRATION 


Any person who violates any provision of this license or 
of the oil import regulations or any part thereto is subject 
to the penalties provided by law. 


September 30, 1968 
Memorandum 


To: Chairman, Oil Import Appeals Board 
From: Administrator, Oil Import Administration 
Subject. Gulf Oil Corporation — Q-58 


This is in reply to your memorandum requesting our 
comments in the captioned matter. In order to complete the 
record we are attaching the following: 


1. Letter of February 21, 1966, from Gulf Oil Cor- 
poration advising Oil Import Administration of ship- 
ments by Gulf into Districts I-IV during 1965. 

2. Onr letter of August 19 advising Gulf of method 


of computing allocation for Gulf in Puerto Rico and 
reasons for method. 


(Sgd.) Elmer L. Hoehn 
Elmer L. Hoehn 
Administrator 
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GULF OIL CORPORATION 
February 21, 1966 


Mr. Elmer L. Hoebn 
Oil Import Administration 
Washington, D. C. 20240 


Dear Mr. Hoehn: 


As requested in your letter of January 27, 1966 to Mr. 
James McGarvey, we wish to advise you of the actual ship- 
ments of finished and unfinished oils other than residual 
fuel oil to be used as fuel from the Caribbean Gulf Refining 
Corporation, Bayamon, Puerto Rico to District I-IV during 
the calendar year 1965. 


From: Caribbean Gulf Oil Corporation 
To: District I-IV 
Shipper: Gulf Oil Corporation 
B/CD @ 60°F 
Finished Ou: 
93 RON Gasoline 1438 
94.5 RON Gasoline 205 
No, 2 Fuel Oil 3407 
Total 5050 
Unfinished Oi: 
None 


This report includes all shipments made from Caribbean 
Gulf’s Bayamon Refinery into Districts I-IV during the 
year 1965. 


Very truly yours, 


/s/ A. @. Copp 
A. @. Copp 


August 19, 1968 


Mr. J. N. McGarvey 

World Wide Coordinator 

Gulf Oil Corporation 

Products Supply Department 
Gulf Building 

Pittsburgh, Pennsylvania 15230 


Dear Mr. McGarvey: 


This is in response to your letters of March 18 and 
April 16 concerning shipments of petroleum product from 
Puerto Rico to the United States. 


Subparagraph (2) of paragraph (b) of Section 3 of Proc- 
lamation 3279, as amended, provides that if during a period 
comprising the same number of months as an allocation 
period and ending three months before the beginning of an 
allocation period, a person ships to Districts I-IV or to 
District V unfinished oils or finished products (other than 
residual fuel oil to be used as fuel), or sells unfinished oils 
or finished products (other than residual fuel oil to be 
used as fuel), which are shipped to Districts I-IV or to 
District V in excess of the volume of unfinished oils or 
finished products (other than residual fuel oil to be used 
as fuel) which he so shipped or which he sold and was sO 
shipped during the year 1965, the person’s allocation for 
the next allocation period shall be reduced by the amount of 
the excess. 


In short, this section speaks to the company receiving an 
allocation and applies to unfinished oils and finished prod- 
ucts which it manufactures and sells so that, the section 
provides that whatever amount of unfinished oils and 
finished products Gulf manufactured and shipped to Dis- 
tricts I-IV and whatever amount of unfinished oils and 
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finished products it manufactured and sold to others who in 
turn shipped the same to District I-IV in calendar year 
1965 taken together as total shipments shall be Gulf’s 1965 
base of shipments and from henceforth represents the 
amount it is authorized to ship. The section further provides 
that if in 1968 Gulf manufactures unfinished oils and fin- 
ished products which it ships or which it sells to others 
and which are shipped that are in excess of the 1965 base 
the succeeding allocation will be correspondingly reduced. 
The allocation to Gulf Oil Corporation in Puerto Rico for 
the allocation period April 1, 1968, through March 31, 1969 
is 33,711 barrels daily and was computed on the 1965 base 
of 5,050 barrels daily of shipments to Districts I-IV. 


Sincerely yours, 


(Sgd.) Elmer L. Hoehn 
Elmer L. Hoehn 
Administrator 
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UNITED STATES 
DEPARTMENT OF THE INTERIOR 
OIL IMPORT APPEALS BOARD 
Washington, D. C. 20240 


DECISION ON THE PETITION OF 
GULF OIL CORPORATION AND 
CARIBBEAN GULF REFINING CORPORATION 
Q-58 

Gulf Oil Corporation and Caribbean Gulf Refining Cor- 
poration filed a petition requesting that its allocation to 
import crude and unfinished oils into Puerto Rico be 
increased by 3,539 b/d for the quota period April 1, 1968 
through March 31, 1969, on the grounds of error and excep- 
tional hardship. 


Petitioner (hereafter referred to as Gulf), through its 


wholly-owned subsidiary, Caribbean Gulf Refining Corpora- 
tion, operates a refinery in Puerto Rico with capacity of 
approximately 40,000 b/d. 


Gulf certified to the Oil Import Administration require- 
ments of 37,250 b/d in Puerto Rico for the current quota 
year (ending March 31, 1969), consisting of 28,661 b/d to 
meet local demand and 8,589 b/d to meet demand for ship- 
ment of finished products (other than residual fuel oil) 
from Puerto Rico to Districts I-IV. Petitioner received an 
allocation to import 33,711 b/d, 3,539 b/d less than its certi- 
fied requirements. The Administrator, by letter to Gulf of 
August 19, 1968, explained that the refinery allocation was 
computed as the sum of Island demand plus 5,050 b/d, 
which is Gulf’s base or limit respecting shipments of fin- 
ished product to Districts I-IV, without penalty. 


The petitioner contends that although 5,050 b/d is the 
correct measure of shipments into Districts I-IV from its 
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refinery on the Island in the base year of 1965, this figure 
does not represent Gulf’s total base. Gulf claims that its 
true base should include an additional 13,800 b/d for a total 
of 18,850 b/d. The additional shipments made in 1965 related 
to (1) 5,042 b/d acquired by Gulf pursuant to three exchange 
agreements involving Esso International, Mobil Oil Caribe, 
and Sinclair Caribbean, respectively, and (2) 8,758 b/d 
acquired by Gulf pursuant to a “processing arrangement” 
with Commonwealth Oil Refining Co. Although Common- 
wealth was the refinery producer (at its Puerto Rico plant) 
of this 13,800 b/d, Gulf was the shipper to Districts I-IV. 
Petitioner insists that nothing in the Proclamation or Regu- 
lations requires that an eligible crude oil importer to the 
Island (such as Gulf) be the physical refiner, as well as the 
shipper, of product moved to the Mainland in order to 
establish its Puerto Rico-to-Districts I-IV base. 


In further support of its petition, Gulf observes that its 
appeal could be granted without increasing either the volume 
of finished product flowing to District I-IV or the volume 
of crude oil entering Puerto Rico, if the Board were to 
reduce Commonwealth’s base, and hence its allocation, by 
an equal amount. With regard to the products delivered to 
Gulf under the exchange arrangements (which were then 
shipped to Districts I-IV), Gulf contends that Common- 
wealth is in no way entitled to these volumes, aggregating 
5,042 b/d). Gulf states that they “....were not delivered or 
sold to Gulf for shipment to Districts I-IV, as they could 
have been shipped by Gulf to any destination it may have 
desired.” Also, Commonwealth “. . .was not in any way a 
motivating factor in the subsequent shipment of these 
products by Gulf to Districts I-IV.” 


The petitioner claims that the Administrator erred in not 
granting it an allocation equal to the amount (37,250 b/d) 
contained in its certification. Gulf also claims that excep- 
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tional hardship has been imposed on it by the OIA action. 
Substantial adjustments in operations will be required 
which “. . . will result in an estimated loss of profits to Gulf 
of approximately $2,500,000 for the current allocation 
period and in similar or greater losses in profits for future 
allocation periods.” 


Commonwealth has volunteered comment on this petition, 
stating “. . .as an interested person (it) strongly opposes 
that part of the petition of Gulf Oil Corporation which seeks 
to deprive CORCO (Commonwealth) of historical, estab- 
lished and continuing rights under the Oil Import Pro- 
gram.” Commonwealth observes that much more than the 
3,539 b/d of additional crude oil allocation for the current 
quota year is involved in this appeal. Gulf is admittedly 
seeking to establish its entitlement to 13,800 b/d of addi- 
tional finished products shipment base (and corresponding 
crude oil allocation) and Commonwealth stands ¢o lose 
rights of this same magnitude if the Board accepts the 
Gulf claim of error. Briefly stated, Commonwealth argues 
that Gulf and the other parties to the exchange arrange- 
ments, following their own interests, “. . caused CORCO to 
sell for shipment to the mainland.” Further, Commonwealth 
denies that it is a “processing refiner” and maintains that 
its contracts with Gulf are not essentially different from 
the contracts it has with other customers. 


In summing up Commonwealth states: 


“We emphasize that these product sales and the 
quota to support such sales have been recognized as 
belonging to CORCO in every allocation period since 
1965. If CORCO’s quota were to be reduced as a direct 
result or subsequent to such a ruling by the Board, it 
would mean that investment in refining capacity, un- 
dertaken in good faith and in accordance with the regu- 
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lations and the interpretations thereof since 1959, would 
be rendered surplus, seriously prejudicing the econom- 
ics of CORCO’s refining operation.” 


In response to the Board’s request for comment on this 
petition, the OLA submitted a copy of Gulf’s letter of Feb- 
ruary 21, 1966 to OLA stating that its actual shipments of 
finished products from Caribbean Gulf to Districts I-IV 
during 1965 totaled 5050 b/d. The OIA also sent a copy 
of its letter of August 19, 1968 (mentioned above), in which 
OIA gave its intrepretation of the Regulations to the effect 
that the shipments base is determined by reference to 
manufacture (refining) and sale, not sale or shipment alone. 


The Board conceives of the fundamental issue in this 
appeal as represented by the question, what criteria deter- 
mine the size of a Puerto Rican refiner’s allocation to import 


crude and unfinished oils. In District I-V the answer is 
given by reference to recent eligible imports (or, to a lesser 
and diminishing degree, to historical imports). For Puerto 
Rico the answer is apparently quite different, namely, the 
refiner’s estimate of product requirements for the year 
ahead. Yet the dissimilarity to the input formula applied to 
refiners in the 50 states may be more apparent than real. 
In Puerto Rico projected product demand is taken as the 
reflection of refiner’s future requirement for crude, i.e., 
the link between inputs and refinery allocation is present. 


At the close of 1967 or early 1968 a policy decision was 
made to eliminate shipments of petroleum products from 
Puerto Rico to District V and to limit such shipments to the 
other Districts to the 1965 level (except for special arrange- 
ments tied to development of the Puerto Rican economy). 
The device chosen for making these restraints effective was 
a limit placed on the individual refiner in Puerto Rico, with 
penalty (in the form of loss of future allocation) to any 


200 


who might breach its individual limit. There is no intima- 
tion in Proclamation or Regulations that these specific 
policy instruments were accompanied by another policy 
change—to break the tie between the requirement for 
foreign crude oil and refinery production. 


The Board believes that the petitioner is correct in say- 
ing that the applicable Regulations contain no explicit re- 
quirement that a refiner produce in its own plant the 
product shipped in order to establish a base respecting 
shipment to Districts I-IV. The Regulations are silent on 
the point, perhaps because the link to production was ap- 
parently understood and accepted since the inception of 
mandatory controls by all concerned, including the peti- 
tioner. 


Gulf seems to be saying to the Board: we are a recog- 
nized refiner in Puerto Rico and not a mere merchant as 
are some other oil companies. With our refiner’s status 
established, and in view of the absence of specific prohibi- 
tion in the Regulation, we claim that part of the shipments 
base (and therefore of the refinery allocation) of our com- 
petitor refiner should be given to us on the basis of our 
merchant operations. Surely this is neither equitable nor 
logical. The Board cannot agree with petitioner that the 
Administrator erred in computing petitioner’s current al- 
location. 


Gulf has given relatively little effort to development of 
its claim of exceptional hardship. It has rested on a gen- 
eral identification of certain disadvantageous adjustments 
which it states the company must make. Gulf estimates 
loss of profits in significant amount, but the method and 
nature of this estimate are not explained and are not docu- 
mented. The Board believes it may be possible for Gulf, 
with the scope and diversity of its operations, to adjust to 
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its current Puerto Rican allocation without exceptional 
hardship. This belief is supported to some degree by the 
record which shows that petitioner has made some dra- 
matic shifts in its product distribution patterns in recent 
years, apparently without financial distress. Petitioner’s 
evidence of exceptional hardship is not considered ade- 
quate. 


It is the opinion of the Board that petitioner has not 
shown error on the part of the Administrator and has 
not made a clear demonstration of exceptional hardship. 


Accordingly, it is the decision of the Board that the 
petition of Gulf Oil Corporation (on behalf of its subsid- 
iary, Caribbean Gulf Refining Corporation), Q-58, is de- 
nied. 


* Board Member Paul H. Riley was not available due to 
illness. 


Sranter NEHMER 
Member 


Guzen D. Jonxson 
Chairman 
Dated: December 30, 1968 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Gir Om Corporation anp 
CarrpBEaN GULF REFINING 
Corporation, 

Gulf Building 
Pittsburgh, Pennsylvania, 
Plaintiff's, 
v. 

Srewarr L. Upauu, Secretary of the 
Interior; 

Exmer L. Horny, Administrator, Oil 
Imports Administration; and 

Guiex D. Jonxsox, Chairman, Paci 
H. Ramey, axp Srayutey NEHMER, 
Oil Import Appeals Board, 

Defendants. 


CIVIL ACTION 
NO. 127-69 


COMPLAINT FOR DECLARATORY JUDGMENT, 
INJUNCTION, AND EQUITABLE RELIEF 


Gulf Oil Corporation and Caribbean Gulf Refining Cor- 
poration, Plaintiffs, bring this their complaint against 
Stewart L. Udall, Secretary of the Interior; Elmer L. 
Hoehn, Administrator, Oil Imports Administration; and 
Glen D. Johnson, Chairman, Paul H. Riley, and Stanley 
Nehmer, Oil Import Appeals Board, Defendants. 


1. 


Plaintiff Gulf Oil Corporation (hereinafter called 
“Gulf”) is a corporation incorporated under the laws of 
the State of Pennsylvania, with its principal office and 
place of business at the Gulf Building in Pittsburgh, Alle- 
gheny County, Pennsylvania, and with an office at Suite 
700, Blake Building, 1025 Connecticut Avenue, N.W., Wash- 
ington, D. C. 
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Plaintiff Caribbean Gulf Refining Corporation (herein- 
after called “Caribbean”) is a corporation incorporated 
under the laws of Puerto Rico, with its principal office and 
place of business at 1500 Franklin Delano Roosevelt Ave- 
nue, San Juan, Puerto Rico. 


2. 


Defendant Stewart L. Udall is the duly appointed, quali- 
fied, and acting Secretary of the Interior, upon whom au- 
thority to adjust and regulate imports of petroleum prod- 
ucts was conferred by Presidential Proclamation 3279, 
“Adjusting Imports of Petroleum and Petroleum Products 
into the United States”, dated March 10, 1959 (24 F-.R. 
1781), as amended by subsequent Presidential Proclama- 
tions. Defendant Elmer L. Hoehn is the duly appointed, 
qualified, and acting Administrator, Oil Imports Adminis- 
tration, which position and administration were created 
and established by Section 2 of Oil Import Regulation No. 
1, dated March 13, 1959 (24 F.R. 1907), implementing 
Presidential Proclamation 3279. Defendants Glen C. John- 
gon, Chairman, Paul H. Riley, and Stanley Nehmer are the 
duly appointed, qualified, and acting members of the Oil 
Import Appeals Board, which Board was created and es- 
tablished by Section 21 of Oil Import Regulation No. 1. 
Each of the Defendants is an official resident of the City 
of Washington, D. C., where service may be had upon each 
of them. 

3. 


The jurisdiction of this Court is invoked under the pro- 
visions of 28 U.S.C. § 1331 (Act of June 25, 1948, c. 646, 
62 Stat, 1930; as amended July 25, 1958, Pub.L. 85-554 § 1, 
72 Stat. 415) ; 28 U.S.C. § 2201 (Act of June 25, 1948, c. 646, 
62 Stat. 964; as amended May 24, 1949, ¢. 139, § 111, 63 
Stat. 105; August 28, 1954, c. 1033, 68 Stat. 890; July 7, 
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1958, Pub.L. $5-508, § 12(p), 72 Stat. 349) ; 28 U.S.C. § 2202 
(Act of June 25, 1948, c. 646, 62 Stat. 964); and 5 U.S.C. 
§§ 701, et seq. (Act of September 6, 1966, Pub.L. 89-554, 80 
Stat. 392). The amount in controversy exceeds the sum of 
Ten Thousands Dollars, exclusive of interest and costs. 


4. 


Plaintiff Gulf and its subsidiary companies are engeged 
in the business of producing and refining crude oil in the 
United States and various other countries and of marketing 
in the United States and various other countries crude oil 
and petroleum products, including unfinished oils. Plaintiff 
Caribbean is a wholly owned subsidiary of Plaintiff Gulf 
and operates a refinery in Puerto Rico with a capacity of 
approximately 40,000 barrels per day. While Plaintiff Gulf 
has substantial oil producing properties and refinery in- 
stallations in the United States, a substantial portion of 
its crude oil and petroleum products for the U. S. market 
comes from its oil producing properties and refineries 
located in various other countries, including crude oil im- 
ported into Puerto Rico and refined there. 


2. 


Defendants have purported to act pursuant to Presi- 
dential Proclamation 3279, “Adjusting Imports of Petro- 
leum and Petroleum Products into the United States”, 
(24 F. R. 1781), as amended. It divides the Continental 
United States into two areas, one east of the Rocky Moun- 
tains (Districts I-IV), and the other west of the Rocky 
Mountains (District V), and also declares Puerto Rico as 
an area covered thereby. 


Defendants have also purported to act pursuant to Oil 
Import Regulation No. 1 (Revision 5), as amended. The issu- 
ance of such regulations is authorized by Section 3 of Presi- 
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dential Proclamation 3279, as amended. Section 3(b) (2) of 
Proclamation 3279, as amended, provides in pertinent part: 


“Such regulations shall provide for the allocation of 
imports of crude oil and unfinished oils into Puerto 
Rico among persons having refinery capacity in Puerto 
Rico in the calendar year 1964 on the basis of estimated 
requirements, acceptable to the Secretary, of each such 
person for crude oil and unfinished oils. The regulations 
shall provide also that if, during a period comprising 
the same number of months as an allocation period and 
ending three months before the beginning of the alloca- 
tion period, any such person ships to Districts I-IV or 
to District V unfinished oils or finished products (other 
than residual fuel oil to be used as fuel) or sells unfin- 
ished oils or finished products (other than residual fuel 
oil to be used as fuel) which are shipped to Districts 
I-IV or to District V in excess of the volume of unfin- 
ished oils or finished products (other than residual fuel 
oil to be used as fuel) which he so shipped or which 
he sold and were so shipped during the year 1963, the 
person’s allocation for the next allocation period shall 
be reduced by the amount of the excess.” 


Section 15 of Oil Import Regulation No. 1 (Revision 5), 
as amended, provides in pertinent part: 


“(a) For each allocation period, the Administrator 
shall recommend to the Secretary an allocation of 
imports of crude oil and unfinished oils for each appli- 
cant having refinery capacity in Puerto Rico during 
the calendar year 1964 based upon estimates of the 
requirements of such applicant for the allocation 
period. Allocations will be made by the Secretary upon 
consideration of the Administrator’s recommendations. 


“(b) If, during the calendar year 1968, a person 
who will receive an allocation under paragraph (a) of 
this section for the allocation period April 1, 1968 
through March 31, 1969 ships to District I-IV or to 
District V unfinished oils or finished products (other 
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than residual fuel oil to be used as fuel), or sells 
unfinished oils or finished products (other than residual 
fuel oil to be used as fuel) which were shipped to 
Districts I-IV or to District V in excess of the volume 
of unfinished oils or finished products (other than 
residual fuel oil to be used as fuel) which he so shipped 
or which he sold and were so shipped to the respective 
districts during the calendar year 1965, the person’s 
allocation for the allocation period April 1, 1969 
through March 31, 1970 shall be reduced by the amount 
of the excess. Thereafter, each succeeding allocation 
made to such a person shall be reduced by the amount 
by which shipments (as described above in this para- 
graph) made by or attributable to such person during 
the calendar year immediately preceding the beginning 
of the allocation period exceeds shipments made by or 


attributable to such person during the calendar year 
1965.” 


6. 

By letter dated February 23, 1968, Gulf and Caribbean 
submitted a certification of their estimated requirements in 
Puerto Rico for the period April 1, 1968 through March 31, 
1969, pursuant to Section 5 of Oil Import Regulation No. 1 
(Revision 5), as amended. Thic certification showed that 
they would have Puerto Rican local demand for 28,661 
barrels per day and demand for shipments of finished pe- 
troleum products (excluding residual fuel oil to be used 
as fuel) to Districts I-IV of 8,589 barrels per day, for a 
total of 37,250 barrels per day. In regard to the latter item, 
it was pointed out that during the calendar year 1965 Gulf 
shipped to Districts I-IV 5,050 barrels per day from the 
refinery of Caribbean at San Juan, Puerto Rico, and 13,873 
barrels per day (later corrected to 13,800 barrels per day) 
from the refinery of Commonwealth Oil Refining Company 
(Commonwealth) at Ponce, Puerto Rico. 


On April 1, 1968, the Administrator issued to Caribbean 
License No. 14-2005, authorizing the import into Puerto 
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Rico of 12,304,515 barrels, or an average of 33,711 barrels 
per day of crude and unfinished petroleum oils. This quan- 
tity was 1,291,735 barrels or 3,539 barrels per day less than 
the quantity contained in the certification and sought by 
Gulf and Caribbean for this period. (Under Section 4(g) 
of Oil Import Regulation No. 1 [Revision 5], as amended, 
allocations of imports into Puerto Rico are made to Gulf 
on behalf of itself and Caribbean, but upon request of Gulf 
licenses are issued to Caribbean.) This authorized quan- 
tity of 33,711 barrels per day appears to be based upon a 
combination of the local demand of Caribbean of 28,661 
barrels per day, plus only 5,050 barrels per day out of the 
1965 shipments by Gulf and Caribbean from Puerto Rico to 
Districts I-IV of 18,500 barrels per day (the 5,050 barrels 
per day presumably being based on the amount shipped 
into the United States from Caribbean’s San Juan Re- 
finery and including none of the shipments by Gulf from 
the Commonwealth Refinery). 


7. 


On April 29, 1968, in accordance with the rules and pro- 
cedures of the Oil Import Appeals Board (the Board) and 
within the time prescribed thereby, Plaintiffs filed their 
appeal from the action of the Administrator in fixing Plain- 
tiffs’ import license for crude and unfinished petroleum oils 
for Puerto Rico for the period April 1, 1968-March 31, 
1969, in the amount of 12,304,515 barrels (an average of 
33,711 barrels per day). In this appeal Plaintiffs prayed 
that after hearing this action of the Administrator be mod- 
ified by granting to Gulf and Caribbean an import license 
and allocation for crude and unfinished petroleum oils for 
Puerto Rico in the amount of 13,596,250 barrels (37,250 
barrels per day) for that period, which would have repre- 
sented an increase over the import allowed by the Admin- 
istrator of 1,291,735 barrels (or 3,539 barrels per day). 


On August 2, 1968, a hearing was held before the Board, 
at which time Plaintiffs presented testimony and exhibits 
in support of their appeal and the increase in import quan- 
tity sought therein. 


Thereafter, on December 30, 1968, the Board rendered 
its decision denying Plaintiffs’ appeal on the grounds that 
Plaintiffs had not shown error on the part of the Admin- 
istrator or made a clear demonstration of exceptional hard- 
ship. A copy of that decision is attached hereto as Exhibit 
“4” and made a part hereof. 


9. 


Defendants have acted in an unfair, inequitable, arbitrary, 
and unreasonable manner and entirely contrary to Presi- 
dential Proclamation 3279 (24 F.R. 1781), as amended, 
and Oil Import Regulation No. 1 (Revision 5), as amended, 
with respect to the crude and unfinished oil import allo- 
cation into Puerto Rico which was made to Gulf and 
Caribbean for the period April i, 1968 through March 31, 
1969. The Board erroneously concluded that Proclamation 
3279, as amended, and Section 15 of Oil Import Regulation 
No. 1 (Revision 5), as amended, provide for the import 
allocation to be made to the one who physically refines the 
product rather than to the one for whom the product is 
refined or who ships the product from Puerto Rico into 
Districts I-IV. The Board erroneously affirmed the action 
of the Administrator on the ground that Gulf was not the 
refiner of the additional 13,800 barrels per day referred 
to above (the amount Gulf shipped into Districts I-IV from 
Commonwealth’s refinery), but rather that Gulf and Carib- 
bean manufactured only 5,050 barrels per day of the prod- 
uct shipped by Gulf into Districts I-IV during 1965 (at 
the Caribbean Refinery at San Juan, Puerto Rico). 
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Moreover, the decision of the Board erroneously ignores 
the fact that the following shipments by Gulf from Com- 
monwealth’s Refinery into Districts I-IV were made under 
exchange arrangements whereby Caribbean manufactured 
and delivered equivalent volumes to the exchanging party 
for distribution in Puerto Rico: 


(a) Exchange arrangement with Esso International in- 
volving approximately 3,539 barrels per day; 

(b) Exchange arrangement with Mobil Oil Caribe of 
approximately 1,183 barrels per day; and 


(c) Exchange arrangement with Sinclair Caribbean of 
approximately 320 barrels per day. 


Thus Gulf and Caribbean must be deemed to be the refiner 
as well as shipper, since the Caribbean Refinery manu- 
factured volumes which would have been shipped by Gulf 
into the United States but for the exchange arrangements. 


10. 


Plaintiffs are entitled to the increase in import allocation 
prayed for by virtue of the provisions of Section 3(b) (2) 
of Proclamation 3279, as amended, and Section 15 of Oil 
Import Regulation No. 1 (Revision 5), as amended, which 
entitle the shipper of unfinished oils or finished products 
from Puerto Rico to Districts I-IV or District V to an 
allocation based upon such shipments during the calendar 
year 1965. Plaintiffs are also entitled to this increase 
because the essence of the exchange arrangements is that 
the true character of these shipments by Gulf and Carib- 
bean is the shipment of finished products refined by them 
in Puerto Rico for shipment to Districts I-IV. 


Plaintiffs are further entitled to the increase in import 
allocation which they pray for on the basis that the denial 
of this increase and the loss to Plaintiffs of substantial 
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volumes of crude oil imports into Puerto Rico as a result 
thereof impose a significant economic hardship on Plain- 
tiffs and require substantial adjustments in their opera- 
tions which will result in an estimated loss of profits to 
Plaintiffs of approximately $2.5 million for the allocation 
period April 1, 1968 through March 31, 1969, and in similar 
or greater losses in profits for future allocation periods. 


WHEREFORE, premises considered, Plaintiffs pray 
that Defendants be cited in terms of law to appear herein; 
that upon hearing hereof the Court determine and declare 
that the action of Defendants in denying Plaintiffs that 
portion of the Puerto Rican import allocation sought by 
Plaintiffs of 1,291,735 barrels (or 3,539 barrels per day) 
for the period April 1, 1968 through March 31, 1969, is null 
and void; that Plaintiffs are entitled to an import license 
for crude and unfinished petroleum oils for Puerto Rico 
for the period April 1, 1968 through March 31, 1969, and 
for succeeding allocation periods, on the basis of their 
Puerto Rican local demand and their demand for shipments 
of finished petroleum products (excluding residual fuel 
oil to be used as fuel) from Puerto Rico to Districts I-IV 
and that in applying to Plaintiffs the limitation or penalty 
imposed by Section 3(b)(2) of Presidential Proclamation 
3279, as amended, and by Section 15 of Oil Import Regu- 
lation No. 1 (Revision 5), as amended, full credit shall be 
given to Plaintiffs for a volume of unfinished oils or fin- 
ished products (other than residual fuel oil to be used as 
fuel) during the calendar year 1965 in the amount of 5,050 
barrels per day from the Refinery of Caribbean at San 
Juan, Puerto Rico, and 13,800 barrels per day from the 
Refinery of Commonwealth at Ponce, Puerto Rico; that a 
mandate issue requiring Defendants to issue Plaintiffs an 
import license for crude and unfinished petroleum oils for 
Puerto Rico on the above basis for the allocation period 
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April 1, 1968 through March 31, 1969, and for succeeding 
allocation periods; and for all costs and such other further 
relief to which Plaintiffs may be entitled. 


Royce H. Savace 
P. O. Box 1166 
Pittsburgh, Pennsylvania 
15230 


Jesse P. Luron, Jz. 
Kewnnetu C. KEenek 
P. O. Drawer 2100 
Houston, Texas 77001 


/s/ Tomas P. KEREsTER 
Thomas P. Kerester 
Suite 700, Blake Building 
1025 Connecticut Avenue, 
N.W. 


Washington, D. C. 20036 
Telephone: 659-8720 


Attorneys for Plaintiffs, 
Gulf Oil Corporation and 
Caribbean Gulf Refining 
Corporation 


January 17, 1969. 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Gur On. Corporatioy, 
Carrpseax Gur REFINING 
Corporatiox, 
Plaintif's, 
Vv. 


Waxter J. Hicker, Secretary of the 
Interior, Civil Action 
Josrrx J. Snmtoss, Acting Admin- Yo. 127-69 
istrator, Oil Imports Administra- 
tion, 
Grex D. Joxxsox, Chairman, 
Paci H. Ener, 
Sraster Nezser, Oil Import 
Appeals Board, 
Defendants. 


DEFENDANTS’ ANSWER 


FIRST DEFENSE 


The Court lacks jurisdiction of the subject matter of 
the action. 


SECOND DEFENSE 
The complaint fails to state a claim upon which relief 
can be granted. 
THIRD DEFENSE 


In response to the numbered paragraphs of the com- 
plaint, defendants admit, deny, and allege as follows: 


1. The allegations of paragraph 1 are admitted. 


2. The allegations of paragraph 2 are admitted except 
that defendants allege that Walter J. Hickel is the Secre- 
tary of the Interior, having replaced Stewart L. Udall, and 
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Joseph J. Simmons is the Acting Administrator, Oil Im- 
ports Administration, having replaced Elmer L. Hoehn. 


3. The allegations of paragraph 3 are denied. 


4, The allegations of the first sentence of paragraph 4 
are admitted. The remaining allegations are denied for 
lack of knowledge or information sufficient to form a belief 
as to the truth thereof. 


5. No answer is required to the conclusions set forth 
in paragraph 5 but if an answer is required the allegations 
thereof are denied. The provisions of Presidential Procla- 
mation 3279, as amended, and of Oil Import Regulation 1 
(Revision 5), as amended, speak for themselves and the 
Court is respectfully referred to the texts thereof. Answer- 
ing further, defendants allege that they acted pursuant to 
the said Proclamation and Regulation. 


6. Deny the allegations of paragraph 6 except admit 
that Gulf and Caribbean submitted a letter to the Ad- 
ministrator dated February 23, 1968 and that on April 1, 
1968 the Administrator issued to Caribbean license No. 
14-2003, which letter and license speak for themselves and 
the Court is respectfully referred to them for a full state- 
ment of their contents. 


7. Deny the allegations of paragraph 7 except admit 
that on April 29, 1968, plaintiffs filed an appeal with the 
Oil Import Appeals Board, which appeal speaks for itself, 
and the Court is respectfully referred to it for a full state- 
ment of its contents. 


8. Deny the allegations of paragraph 8 except admit 
that on August 2, 1968, a hearing was held before the 
Board and that on December 30, 1968, the Board rendered 
its decision, which decision of the Board speaks for itself, 
and the Court is respectfully referred to it for a full state- 
ment of its contents. 
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9. The allegations of paragraph 9 are denied. 
10. The allegations of paragraph 10 are denied, 


11. All allegations of the complaint not hereinabove 
specifically answered are denied. 


THEREFORE, defendants pray that plaintiffs take 
nothing by their complaint, and that judgment be entered 
for the defendants, with costs to the plaintiffs. 


William D. Buckelsraus 
Assistant Attorney General 


David G. Bress 
United States Attorney 


Harland F. Leathers 
Attorneys, Department of 


wwccvececccreccoseccseccscesoseconncoresooesssosooe: ooeeeeses 


David Orlikoff 
Attorneys for Defendants 


CERTIFICATE OF SERVICE 


I hereby certify that service of the foregoing Defend- 
ants’ Answer has been made upon plaintiffs by mailing a 
copy thereof to their attorney, Thomas B. Korester, 1025 
Connecticut Avenue, N.W., Washington, D.C. 20036, on this 
7th day of April, 1969. 


David Orlikoff 
Attorney for Defendants 
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In Tue 
UNITED STATES DISTRICT COURT 
For Tue Disrricr or Conumsrm 


Gur Om Corporation 
and 
Carrpean Guuir Rerivinc Corporation, 
Plaintiffs, 
v. 


Srewarr L. Upaz, Secretary of the 

Interior, 
Exmer L. Horan, Administrator, Oil 

Imports Administration, and Civil Action 
Guew D. Jonnson, Chairman, Pavu H. No. 127-69 

Ruy and Srantey Nexmer, Oil Import 

Appeals Board, 

Defendants, 
and 


ComMonweattH Ow Rerinine Company, 
Inc. 
200 Park Avenue 
New York, New York 
Applicant for Intervention. 


MOTION FOR LEAVE TO INTERVENE 
AS DEFENDANT 
Commonwealth Oil Refining Company, Inc. (“CORCO”) 
hereby moves under Rules 24(a) and (b) of the Federal 
Rules of Civil Procedure for leave to intervene as defend- 
ant in this action. A copy of CORCO’s proposed Answer 
is attached. 


This Motion is based on the following grounds: 


1. In the allocation periods subsequent to the amend- 
ment of Presidential Proclamation 3279, dated December 
10, 1965 (30 Fed. Reg. 15459), the Oil Import Administra- 
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tion (“Administration”), has consistently determined that 
CORCO can import into Puerto Rico up to 32,928 barrels 
per day (“B/D”) of foreign crude and unfinished oil which 
it refines to satisfy demand for shipments from Puerto Rico 
of finished products to Districts I-IV in the continental 
United States. The Administration has also determined 
that plaintiffs (“Gulf”) can import into Puerto Rico up 
to 5,050 B/D for the same purpose. The Oil Import Appeals 
Board (“Board”) has affirmed that determination for 
the third allocation period to follow the amended Proclama- 
tion — April 1, 1968, to March 31, 1969. 


2. This ruling is attacked by Gulf which claims that 
it should be allowed to import into Puerto Rico up to 
an additional 13,800 B/D of foreign crude and unfinished 
oil to satisfy demand for shipments of finished products 
to Districts I-IV. 


3. In accordance with Rule 24(a), CORCO has the 
requisite interest to intervene in this case. The Board 
has found, and Gulf has admitted, that if Gulf’s claim is 
successful the consequence will be the diminution by a like 
amount of the quantity of barrels that may be imported into 
Puerto Rico by CORCO. In addition, if Gulf is successful, 
COECO may be subjected to penalty provisions contained 
in the Proclamation. 


4. In accordance with the other criteria of Rule 24(a), 
this Motion is timely; CORCO is so situated that the 
disposition of the action may as a practical matter impair 
or impede its ability to protect its interest; and CORCO’s 
interest may not be adequately represented by existing 
parties. 


5. In accordance with the criteria of Rule 24(b), 
CORCO’s claim that it is entitled to continue to import 
into Puerto Rico up to 32,928 B/D of crude and unfinished 
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oil to satisfy demand for shipments of finished products 
to Districts I-IV has questions of law and fact in common 
with the present suit and the intervention of CORCO will 
not unduly delay or prejudice the adjudication of the rights 
of the original parties. 


WHEREFORE, CORCO prays that this Court enter 
an order granting it leave to intervene in this action as 
party defendant and to file the attached Answer. 


Respectfully submitted, 


Huex R. H. Smrra 
Hugh R. H. Smith 


Dante, K. Mayers 
Daniel K. Mayers 


Dennis M. Fuannery 
Dennis M. Flannery 


900-17th Street, N. W. 
Farragut Building 
Washington, D. C. 20006 
Tel.: 296-8800 


Attorneys for Applicant 
ComMMonwEaLtH Or REFiINine 
Company, Ino. 


Of Counsel: 


Wruomer, Cutter & Pickerine 
900-17th Street, N. W. 
Washington, D. C. 20006 


April 8, 1969 


218 


Ix THE 
UNITED STATES DISTRICT COURT 
For THE 


Disrricr or CoLuUMBIA 


Guur On. Corporation 
AND 


Canrmseax Guir Rerrsrxc Corporation, 
Plaintiffs, 


v. 


Srewart L. Upatz, Secretary of the 
Interior, 
Exser L. Horns, Administrator, 
Oil Imports Administration, and Crvm Action 
Guex D. Jonxsox, Chairman, Pavt H. No. 127-69 
Rey and Staxtey Neuer, Oil 


Import Appeals Board 


Defendants, 
AXD 


Comsmoxweatta On Rerrsrsc Compaxy, 
Ixc. 
200 Park Avenue 
New York, New York 
Intervener. 


ANSWER OF INTERVENER 
COMMONWEALTH OIL REFINING COMPANY, INC. 
Comes now the intervener, Commonwealth Oil Refining 
Company, Inc. (“CORCO”), a corporation organized under 
the laws of Puerto Rico, and for answer to the complaint 
herein: 
FIRST DEFENSE 


Answering the numbered paragraphs of the complaint, 
the intervener CORCO: 
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1. Admits the allegations in paragraph 1 of the com- 
plaint. 


2. Admits the allegations in paragraph 2 of the com- 
plaint with the exception that it avers that Walter J. 
Hickel is the Secretary of the Interior, having replaced 
Stewart L. Udall, and Joseph J. Simmons, IIT is the Acting 
Administrator of the Oil Import Administration, having 
replaced Elmer L, Hoehn. 


3. Denies the allegations in paragraph 3. 


4, Admits that plaintiff Caribbean is a wholly owned 
subsidiary of plaintiff Gulf and that plaintiff Caribbean 
operates a refinery in Puerto Rico; states that it is with- 
out knowledge or information sufficient to form a belief 
as to the truth of the remaining allegations of paragraph 
4, and therefore denies them. 


5. Admits the allegations contained in the second and 
fourth sentences of paragraph 5; admits that the Procla- 
mation and Regulation contain the language quoted in 
paragraph 5; and states that the remaining allegations in 
paragraph 5 are arguments which do not require an answer 
and, therefore, those allegations are neither admitted nor 
denied, but in the event they are construed as allegations 
of fact, they are denied insofar as they allege that de- 
fendants have not acted in accordance with the relevant 
Proclamation and Regulation. 


6. Admits that by letter dated February 23, 1968, plain- 
tiffs submitted to the Administrator of the Oil Import 
Administration a certification which purported to contain 
their estimated requirements in Puerto Rico for the period 
April 1, 1968, through March 31, 1969; admits that the 
certification contained the quantities mentioned in the 
second sentence of paragraph 6; admits that the letter 
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contained the words “during the calendar year 1965, Gulf 
Oil Corporation shipped, to Districts I-IV, 5050 barrels 
per day from the refinery of Caribbean Gulf Refining 
Corporation at San Juan, Puerto Rico, and 13,873 barrels 
per day from the refinery of Commonwealth Oil Refining 
Corporation at Ponce, Puerto Rico”; admits the allegations 
in the fourth and fifth sentences of paragraph 6 and in 
the parenthetical following the fifth sentence of paragraph 
6; states that the allegations in the sixth sentence and in 
the parenthetical thereto are interpretations of the Ad- 
ministrator’s actions and of the underlying Proclamation 
and Regulation and do not require answer, but in the event 
they are construed as allegations of fact, admits the allega- 
tions that the Administrator authorized plaintiffs to im- 
port 33,711 barrels per day (“B/D”), that 28,661 B/D of 
this total was for local demand, and that 5,050 B/D was 
for shipment to Districts I-IV of the United States; and 


denies the remaining allegations in paragraph 6. 


7. Admits that on April 29, 1968, plaintiffs filed an ap- 
peal with the Oil Import Appeals Board, which appeal 
speaks for itself and to which the Court is respectfully 
referred for a complete statement of its contents; states 
that the allegations that the appeal was filed in accord- 
ance with the rules and procedures of the Oil Import Ap- 
peals Board and within the time prescribed thereby are 
matters of law to which CORCO is not required to answer 
and, therefore, these allegations are neither admitted nor 
denied; and denies the remaining allegations in paragraph 


‘. 


8. Admits that on August 2, 1968, a hearing was held 
before the Oil Import Appeals Board and that on Decem- 
ber 30, 1968, the Board rendered its decision; states that 
the decision of the Board speaks for itself and respect- 
fully refers the Court to the decision for a complete state- 
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ment of its contents; and denies the remaining allegations 
in paragraph 8. 


9. Admits that during 1965 CORCO refined and sold 
approximately 3,539 B/D to Esso International, approxi- 
mately 1,183 B/D to Mobile Oil Caribe and approximately 
320 B/D to Sinclair Caribbean and that at the direction 
of the purchasers these quantities were delivered to plain- 
tiff Gulf and were shipped by plaintiff Gulf to Districts 
I-IV; and denies the remaining allegations in paragraph 9. 


10. Denies the allegations in paragraph 10. 
SECOND DEFENSE 


CORCO alleges that the Court lacks jurisdiction over 
the subject matter of the action. 


THIRD DEFENSE 


CORCO alleges that the complaint fails to state a claim 
upon which relief can be granted. 


WHEREFORE, having fully answered, CORCO prays 
that the complaint be dismissed with costs. 


Respectfully submitted, 


Hues R. H. Sanra 
Hugh R. H. Smith 


Dantet K, Mayers 
Daniel K. Mayers 


Dennis M. Fuannery 
Dennis M. Flannery 
Farragut Bulding 
900 - 17th Street, N.W. 
Washington, D.C. 20006 
Tel.: 296-8800 
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oss 


Attorneys for Intervener 
Commonwealth Oil Refining 
Company, Inc. 


Of Counsel: 

Wruaer, Currier & PICKERING 
Farragut Building 
900 - 17th Street, N.W. 
Washington, D.C. 20006 


April 8, 1969 
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UNITED STATES DISTRICT COURT 


District or CoLuMBIA 


Gutr Ow Corporation 
AND 
CarresEaAN GutF Rerininc Corporation, 
Plaintiffs, 
Vv. 


Stewart L. Upaxx, Secretary of the 

Interior, 
Emer L. Horny, Administrator, 

Oil Imports Administration, and Crm Action 
Guew D. Jonnson, Chairman, Pavr H. No. 127-69 

Rimey and Srantey Neuer, Oil 

Import Appeals Board 

Defendants, 
AND 


ComMonweEa.rH Or REFINING ComPaxy, 
Inc. 
200 Park Avenue 
New York, New York 
Intervener. 


ORDER 


Upon consideration of the motion filed in this action by 
Commonwealth Oil Refining Company, Inc. for leave to 
appear as party to and to intervene as defendant in this 
action, and it appearing to the Court that none of the 
original parties oppose such motion and that applicant is 
entitled to become a party and should be permitted to 
intervene as prayed, it is: 


ORDERED that the aforesaid motion of Commonwealth 
Oil Refining Company, Inc., be and it is hereby granted, 
and that leave be and it is hereby given to intervener- 
defendant, Commonwealth Oil Refining Company, Inc., to 
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file herein its answer to the complaint, copies of said answer 
having been attached to said motion and having heretofore 
been served upon the original parties to this cause. 


April 15, 1969 


United States District Judge 


PORTION OF CORCO’S MEMORANDUM 
IN OPPOSITION AND REPLY 


POINT V 

GULF HAS NOT PRESENTED IN ITS STATEMENT 
UNDER LOCAL RULE 9(h) ANY FACTS WHICH 
EITHER BAR SUMMARY JUDGMENT FOR CORCO 
OR SUPPORT SUMMARY JUDGMENT FOR GULF 

Gulf takes exception to or offers amplification of all or 
part of nine of the thirty paragraphs contained in CORCO’s 
Statement of Material Facts Under Local Rule 9(h). Each 
of Gulf’s exceptions is without substance and each amplifi- 
cation is either irrelevant or damaging to Gulf’s case.* 


A. There Is No Genuine Issue that from the Inception 
of the Oil Import Quota Program Import Alloca- 
tions Have Been Based on Refinery Production 


Gulf takes exception to the assertion in paragraph 4 of 
CORCO’s Statement that from its inception the oil import 
quota program has based import allocations on refinery 
production. Gulf argues that the program has on occasion 
based imports on “historical levels of imports,” and that 
such historical levels relate to “refinery inputs” rather 
than to “refinery production.” The phrase “refinery inputs” 
is, of course, a corollary of “refinery production” — the 
inputs into a refinery make up the refinery production. 


* Each paragraph in Gulf’s Statement will be discussed in order. 
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CORCO has no objection to the substitution of the phrase 
“refinery inputs” in paragraph 4 of its Statement. In fact, 
the substitution tends to sharpen CORCO’s argument, 
since it was CORCO, not Gulf, which had the refinery 
inputs which produced the finished products shipped to 
District I-IV in 1965 and for which Gulf now seeks to 
appropriate credit. 


B. There Is No Genuine Issue that in Response to the 
Administration’s Inquiry on January 27, 1966, Gulf 
Responded on February 21, 1966 that Only 5,050 
B/D Shipped to Districts I-IV in 1965 Were 
Attributable to It Under the Proclamation and 
Regulation 

Gulf does not take issue with the assertions contained 

in paragraphs 10 and 11 of CORCO’s Statement, but seeks 
to amplify those paragraphs by inserting additional 
language from the two letters referred to therein. The 
letters, of course, speak for themselves and are attached 
to CORCO’s Statement as Exhibits 1 and 3. Gulf does not, 
and cannot, deny that the Administration’s inquiry was 
for the purpose of determining Gulf’s base, and Gulf does 
not, and cannot deny that in responding to that inquiry, 
Gulf shared the Administration’s view that the Proclama- 
tion and Regulation permit only those products refined 
at Gulf’s refinery to be included in Gulf’s base. The addi- 
tional language only strengthens CORCO’s contention that 
both the duly appointed administrator and Gulf con- 
temporancously interpreted the Proclamation and Regula- 
tion as allowing Gulf to claim credit only for barrels 
refined by Gulf at its refinery and subsequently shipped 
to Districts I-IV in 1965. Obviously CORCO has no objec- 
tion to the inclusion of this language in paragraphs 10 
and 11 of its Statement. 
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C. There Is No Genuine Issue that, on February 28, 
1966, in Gulf’s Initial Certification under the 
Amended Proclamation, Gulf Made No Claim that 
any of the 13,800 B/D Refined by CORCO and 
Shipped by Gulf to Districts I-IV in 1965 Should 
Be Part of Gulf’s Base 

Gulf does not take issue with any of the assertions con- 

tained in paragraph 16 of CORCO’s Statement. Instead, 
Gulf seeks to escape the logical conclusion to be drawn 
from its initial certification by stating that it had no reason 
to claim that the products shipped to Districts I-IV in 
1965 in connection with the so-called “exchange agree- 
ments” were attributable to it until Esso terminated its 
agreement to obtain its San Juan requirements from Gulf 
in 1966. As indicated on pp. 9-10, supra, there is no way 
in which a loss of on-island business in 1966 can retro- 
actively change what happened in 1965. The Gulf explana- 
tion, therefore, does not present any genuine issue; it 
serves only to emphasize that the cause of this litigation 
is Gulf’s desire to recover in court what it lost in com- 
petition. 


D. There Is No Genuine Issue that in Its Letter to 
the Administration dated September 23, 1966, Gulf 
Admitted that It Had Previously Considered Its 
Deliveries to Esso as Satisfying Local Demand and 
Gulf Requested an Amendment to Accomplish the 
Result It Now Claims Is Required by the Un- 
amended Proclamation and Regulation 


Gulf denies the assertion in paragraph 17 of CORCO’s 
Statement that in its letter to the Oil Import Administra- 
tion dated September 23, 1966, Gulf admitted “that it had 
previously considered its deliveries to Esso as satisfying 
a demand for use in Puerto Rico.” The letter speaks for 
itself, and is attached as Exhibit 6 to CORCO’s Statement. 
Gulf’s denial flies in the face of the clear assertion in that 
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letter that “in the mechanics of calculating a basis for 
crude imports for the period April 1, 1967, through March 
31, 1968, [Gulf] can no longer take credit for deliveries m 
Puerto Rico to Esso International ... .” (Emphasis sup- 
plied.) Moreover, Gulf has admitted that in its certification 
of February 28, 1966, it “included in the category ‘Petro- 
leum products for Puerto Rico’. . . an amount sufficient to 
supply ... Esso... .” (Second sentence of paragraph 16 
of CORCO’s Statement, which Gulf has not contested.) 
Thus, there is no genuine issue that prior to its letter of 
September 23, 1966, Gulf had certified that the products 
supplied to Esso were satisfying local demand and in its 
letter of September 23, 1966, Gulf recognized this obvious, 
indisputable fact. 


Gulf does not deny that in its September 23, 1966, letter 
it requested an amendment to accomplish the result it now 
claims is required by the unamended language of the 
Proclamation and Regulation. But, Gulf points out that in 
its September 23 letter it requested that if its suggested 
amendment was not acceptable “some other method” should 
be devised to bring about the desired result. Again, the 
letter speaks for itself. The arguments contained therein 
are completely inconsistent with the approach now taken 
by Gulf in this litigation. 


E. There Is No Genuine Issue that Gulf Took No 
Action to Challenge the Administration’s Reject- 
ion of the Proposal Contained in Gulf’s Letter 
dated September 23, 1966, until February 23, 1968 

Gulf does not take issue with the factual assertions con- 

tained in paragraphs 19 and 20 of CORCO’s Statement. 
For the reasons stated on pp. 9-10, supra, the reasons set 
forth by Gulf do not justify the delay in presenting its 
claim. 
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The last sentence of paragraph 5 in Gulf’s Statement is 
erroneous, but irrelevant to this case. 


F. There Is No Dispute That It Was Not Until Gulf 
Submitted Its Certification For The Third Allo- 
cation Period Following the Amendment to the 
Proclamation that Gulf First Made the Arguments 
Put Forward in the Present Litigation 

With respect to paragraph 21 of CORCO’s Statement, 

Gulf does not deny that in the first two allocation periods 
— April 1, 1966 - March 31, 1967; April 1, 1967 - March 31, 
1968 — the crude oil needed to supply Esso, Mobil, and 
Sinclair with their San Juan requirements was meeting a 
local demand. Moreover, Gulf does not deny that it made 
no claim whatever during these first two allocation periods 
as to the crude imported by CORCO under the so-called 
“processing arrangement.” Gulf’s assertion that its letter 


dated September 23, 1966, contains the same arguments 
which it now presents is refuted by the letter itself which 
clearly takes an inconsistent approach. See pp. 15-16, 
supra. 


G. CORCO Has No Objection to Allowing 
Gulf to Summarize Its Own Argument 
Gulf takes issue with CORCO’s summary of Gulf’s argu- 
ment contained in paragraph 22 of CORCO’s Statement. 
CORCO has no objection to substituting Gulf’s own sum- 
mary for CORCO’s. As has been demonstrated in the pre- 
ceding sections of this Memorandum, the Gulf argument 
is untenable no matter how summarized. 


H. There Is No Genuine Issue that Gulf’s Sole Witness 
Before the Board Admitted that Gulf Could Not in 
1965, nor can It at the Present Time, Have Met its 
On-Island Demand and Have Refined the Addi- 
tional 13,800 B/D for Which It Now Seeks Credit 
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Gulf offers an amplification to the assertion in para- 
graph 26 of CORCO’s Statement. The transcript contain- 
ing the testimony of the witness, J. N. McGarvey, Gulf’s 
World-Wide Coordinator of Products Supply, speaks for 
itself. Gulf has admitted, through Mr. McGarvey, that it 
has never even had the capacity to refine the quantities 
of finished products for which it now seeks credit: 


“MR. CHAMBERLAIN: ... Your capacity is now 
approximately 40,000 barrels per day. You testified 
that it has been increased, but certainly at no time in 
the past was it any greater than this. 


“THE WITNESS: That is correct. 


“MR. CHAMBERLAIN: So in 1965, it was either 
40,000, or something less. And my question is — 


“THE WITNESS: It was something less. 
“MR. CHAMBERLAIN: All right, the point is 


even stronger then. Would it have been possible for 
you to have recorded your sales from Gulf’s refinery 
to meet island demand plus the —is it 18,800 which 
you assert as your base? Plus the 18,800 barrel move- 
ment of products from Puerto Rico to the mainland? 
Or, would the sum of these two figures exceed Gulf’s 
capacity? 


“THE WITNESS: Yes, it would have been pos- 
sible for us to have 18,800, because if we had not en- 
tered into the processing arrangement in 1958 we 
might very well have increased the five [sic] of the 
San Juan refinery to 100,000 barrels a day prior to 
1965. That is purely a speculative situation, We don’t 
know what we would have done, because we don’t 
know where we would have stood at the moment.” 
(Hearings, pp. 62-63.] 
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UNITED STATES DISTRICT COURT 
For Tue Disrricr or CoLuMBIA 
Guir Om Corporation, 
CarippEaN GutF Rerrsixc Corporation, 
Plaintiffs, 
v. 


Waxrer J. Hicker, Secretary of the 
Interior, Civil Action 
Joserx J. Sormons, Acting Administrator, f No. 127-69 
Oil Imports Administration, 
Guex D. Jonysox, Chairman, 
Paci H. Rrey, 
Staytey Neuer, Oil Import Appeals 
Board, 
Defendants. 


MOTION FOR SUMMARY JUDGMENT 
Defendants, through their attorneys, respectfully move 
the Court to grant summary judgment for them on the 


ground that the pleadings and the certified administrative 
record of the Oil Import Appeals Board relative to plain- 
tiffs oil import allocation appeal, which record is incor- 
porated herein and made a part hereof, show that there 
is no genuine issue as to any material fact and that de- 
fendants are entitled to judgment as a matter of law. 


William D. Ruckelshaus 
Assistant Attorney General 


David G. Bress 
United States Attorney 


David Orlikoff 
Attorneys, Department of Justice 
Attorneys for Defendant 
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UNITED STATES DISTRICT COURT 


For Tue Districr or CoLuMBia 


Guur Om Corporation, 
Carresean GuiF REFINING CoRPORATION, 
Plaintiffs, 
Vv. 


Waxrer J. Hicks, Secretary of the 
Interior, 
Joseru J. Simmons, Acting Administrator, | Civil Action 
Oil Imports Administration, No. 127-69 
Gurw D. Jonnson, Chairman, 
Paut H. Rmey, 
Srantey Neumer, Oil Import Appeals 
Board, 
Defendants. 
and 
ComMonwEaLtH Om Rerinine Company, 


Inc., Intervenor. 


STATEMENT OF FACTS 
PURSUANT TO LOCAL RULE 9(h) 


The material undisputed facts involved in this case are 
set forth in the certified copy of the administrative record 
before the Oil Import Appeals Board (the Board) relative 
to the plaintiffs’ appeal from the action of the Oil Import 
Administration in fixing plaintiffs’ import allocation for 
crude and unfinished oils for Puerto Rico for the period 
April 1, 1968 through March 31, 1969, and are summarized 
for the purposes of this motion as follows: 


By letter dated February 23, 1968, Gulf Oil Corporation 
(Gulf) and Caribbean Gulf Refining Corporation (Carib- 
bean), a subsidiary of Gulf which operates a refinery in 
Puerto Rico, submitted to the Oil Import Administrator, 
pursuant to Oil Import Regulation No. 1 (Revision 5), as 
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amended (the Regulation), a certification of their estimated 
requirements in support of a requested allocation to import 
erude and unfinished oils into Puerto Rico for the quota 
period April 1, 196S through March 31, 1969 (Ex. 19); 
Tr. 12). The certification showed that Gulf would have 
Puerto Rico local demand for 28,661 b/d (barrels per day) 
for crude and unfinished oils and demand for shipment of 
finished petroleum products (excluding residual fuel oil to 
Districts I-IV? of 8,589 b/d, for a total of 37,250 b/d. 
With respect to the latter item, it was noted on the certifica- 
tion that during the calendar year 1965 Gulf shipped to 
Districts I-IV 5,050 b/d from the refinery of Caribbean 
at San Juan, Puerto Rico, and 13,873 b/d (later corrected 
to 13,800 b/d) from the refinery of Commonwealth Oil 
Refining Company at Ponce, Puerto Rico. Previously, on 
January 27, 1966, the Administrator had requested Gulf 
to furnish him information as to the actual shipments of 
finished and unfinished oils other than residual oil which 
it had shipped to Districts I-IV during the calendar year 
1965. On February 21, 1966, Gulf wrote to the Adminis- 
trator that the actual shipments of such oils from the 
Caribbean Gulf Refining Corporation, Bayamon, Puerto 
Rico, to Districts I-IV during the calendar year 1965 
totalled 5,050 b/d. (Letter dated February 21, 1966 tabbed 
in Board Record as “OIA” report.) 


On April 1, 1968, the Administrator issued to Caribbean 
license No. 14-2005 authorizing import into Puerto Rico 
of 12,304,515 barrels or an average of 33,711 b/d of crude 
and unfinished petroleum oils (Ex. 20; Tr. 12). This was 
3,539 b/d less than the quantity sought by Gulf and Carib- 


1“Ex.” refers to the tabbed exhibits submitted at the Board 
hearing, and “Tr.” refers to the transcript of the testimony. 

2 Districts I-[V comprise the geographical area of the United 
States east of the Rocky Mountains. District V covers the rest 
of the country. 
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bean for the allocation period (Tr. 12). The allocation 
was made pursuant to Section 3(b)(2) of Presidential 
Proclamation 3279 and Section 15(a) and 15(b) of the 
Regulation, which provide that an allocation may be made 
to an applicant having refinery capacity in Puerto Rico 
during the calendar year 1964 based upon estimates of the 
requirements of such applicant during the allocation period, 
with the proviso, however, that if during the period ending 
three months before an allocation period, a person who 
receives an allocation ships unfinished oils or finished 
products, or who sells such oils and products which are 
shipped to Districts I-IV in excess of the quantity so 
shipped or so sold and shipped in the year 1965, the person’s 
allocation for the following allocation period shall be re- 
duced by the amount of the excess. The Administrator 
found that Gulf had shipped 5,050 b/d of finished products 
to Districts I-IV during the base year 1965 and accordingly 
reduced Gulf’s requested allocation by the difference be- 
tween that amount and the amount of 8,589 b/d set out in 
the certification as required for shipments to Districts I-IV 
during the allocation period (Ex. 1; Tr. 16-17; letter of 
Administrator dated August 19, 1968, tabbed in the Board 
records as “OLA REPORT.”) 


The plaintiffs filed an appeal with the Oil Import Appeals 
Board from the action of the Administrator and requested 
that plaintiffs’ allocation be increased by 3,539 b/d (letter 
of April 29, 1968 tabbed “Pet”). In its presentation to the 
Board, Gulf contended that the Administrator was in error 
in finding that Gulf had shipped only 5,050 b/d of finished 
products to Districts I-IV in 1965; this was the amount 
shipped from Gulf’s refinery at San Juan, but Gulf claimed 
that it had shipped in addition 13,800 b/d, of which 5,042 
b/d resulted from certain “exchange arrangements” be- 
tween Caribbean and Esso International, Inc. (3,539.3 b/d), 
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Mobil Oil Caribe, Inc. (1,182.7 b/d), and Sinclair Carib- 
bean Oil Co. (319.8 b/d), while 8,758 b/d resulted from 
what Gulf termed a “processing agreement” with Common- 
wealth Oil Refining Company, Inc. (Exs. 3-9; Tr. 16-20). 


The exchange agreements can be illustrated by the trans- 
action involving Esso. In 1965, Commonwealth Refining 
Co., Inc., which had a refinery near Ponce in the southern 
part of the island, entered into a contract with Esso to 
supply its requirements for petroleum products in Puerto 
Rico. At the same time Esso had a contract with Caribbean 
to supply its requirements for gasoline in the San Juan 
area in the north. Esso paid for this gasoline by instructing 
Commonwealth, pursuant to its contract, to deliver from 
its refinery an equal amount of finished products to Gulf 
at Ponce from where it was shipped by Gulf to the con- 
tinental United States (Pet. pp. 4-5; Opp. Statement pp. 3-4; 
Add. statement, pp. 3-5; Tr. 20-21). 


Similar arrangements were made with respect to Mobile 
and Sinclair (Tr. 21). These arrangements continued until 
early 1967 when Commonwealth completed a pipe line from 
Ponce to San Juan (Tr. 21). Thereafter Esso did not renew 
its contract with Gulf to supply gasoline to San Juan and 
obtained its supply from Commonwealth. 


The transaction between Gulf and Commonwealth (the 
so-called “processing” claim) is somewhat simpler. Com- 
monwealth entered into a contract dated January 1, 1958 
with Gulf on behalf of Mene Grande Oil Company by 
which Mene agreed to sell to Commonwealth a quantity 
of crude oil f.o.b. Puerte La Cruz, Venezuela (Ex. 10; 
Tr. 22). Commonwealth transported this oil to its refinery 
at Ponce (Ex. 11; Tr. 22). By contract dated January 1, 
1958, Commonwealth agreed to sell to Gulf a quantity of 
oil products from its refinery at Ponce (Ex. 12; Tr. 23). 
The finished products were delivered to Gulf at Guayanilla 
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Bay near Ponce and shipped by Gulf to Districts I-IV 
(Pet., Ex. A). 


In its presentation to the Board, Gulf contended that as 
shipper to Districts I-IV in 1965 of the 13,800 b/d of 
finished products which were the subject of the “exchange” 
and “processing” agreements, it was entitled to have those 
amounts included in its 1965 base for shipments to Dis- 
tricts I-IV. With respect to the exchange agreements, it 
argued that “[H]ad these exchange agreements not been 
in existence, Gulf would have shipped to Districts I-IV 
these same quantities of finished products from Caribbean’s 
San Juan refinery instead of Commonwealth’s Guayanilla 
Bay refinery” (Pet., Ex. A, 1-3). With respect to the agree- 
ment with Commonwealth, Gulf argued that it was a 
processing agreement rather than a sale of finished prod- 
ucts and Gulf should receive credit for the shipments 
either as shipper or as refiner (Pet., Ex. A, p. 4). 


Commonwealth contended that allocations are tied to 
refining capacity, and that it is the refiner who produced 
the petroleum products which were shipped to Districts 
I-IV during 1965, not the actual shipper, which is entitled 
to be credited for such shipments in determining the amount 
of the base year. It pointed out that Gulf certified to the 
Oil Imports Administration that it had shipped only 5,050 
b/d to Districts I-IV during 1965 while Commonwealth 
has consistently claimed the disputed shipments as part 
of its 1965 base (Opp. St., p. 7). It therefore claimed that 
it was entitled to the 13,800 b/d which are the subject 
matter of the so-called “exchange” and “processing” agree- 
ments credited to its 1965 base. 


In its decision, the Board pointed out that the criterion 
determining the size of the Puerto Rican refiner’s allocation 
to import crude and unfinished oils was the refiner’s esti- 
mate of the production requirements for the year ahead. 
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A policy decision was made to limit shipments from Puerto 
Rico to the mainland to the 1965 level with a penalty in 
the form of loss of future allocations to anyone who 
breached that limit, but there was no intention to break 
the tie between requirement for foreign crude oil and 
refinery production. Finished products which were shipped 
to the mainland in 1965 must be credited to the refinery 
which produced them, not the shipper. Although itself a 
refiner, Gulf could not take credit for shipments made 
on the basis of its merchant operations. The Board took 
note of Gulf’s letter of February 21, 1966 to OIA stating 
that its actual shipments of finished products from Carib- 
bean to Districts I-IV during 1965 totaled 5,050 b/d. Hence 
the Board affirmed the Administrator’s decision to the 
effect that Gulf was entitled to claim only the 5,050 b/d it 
shipped from its San Juan refinery in 1965 as its shipment 
base, while the remaining 13,800 b/d which it shipped from 
Commonwealth’s refinery belonged to Commonwealth (Bd. 
Dec. dated December 30, 1968). 


A copy of the Board’s decision is annexed hereto and 
marked Exhibit A. 


William D. Ruckelshaus 
Assistant Attorney General 


David G. Bress 
United States Attorney 


David Orlikoff 
Attorneys, 
Department of Justice 


Attorneys for Defendants 
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Highlights 


Financial Data 


Income before Extraordinary Items. . 
$2.74 
3 578,287,000 
3 $2.79 
Cash Dividends 3 269,142,000 
Per Share (after stock split) .... $1.25 
Working Capital (current assets 
less current liabilities) $ 882,639,000°° 


13.6% 
36,482,024,000°° 


$5,109,597,000 
Depreciation, Depletion, oe 3 367,746,000 
Capital Expenditures oie $ 864,852,000 


*Based on shares at the end of each year after giving effect to the 
two-for-one stock split in 1! 


**Restated for comparative purposes, 


Operations* 


Net Crude Oil, Condensate and Natural 
Gas Liquids Produced 
(daily average barrels) 
Net Natural Gas Produced 
(thousand cubic feet per day) 
Crude Oil Processed 
(daily average barrels) 
Refined Products Sold 
ey average barrels) 
Coal Mined 
(daily average tons) 
Chemicals Sold 
(daily average tons) 


*Includes 100% of volumes of all subsidiaries consolidated (more than 50% owned). 


To the Shareholders of 


Gulf Oil Corporation 


During 1968, the Gulf Oil Corporation 
continued to grow. In all major cate- 
gories of thecompany’s business, volumes 
produced, processed and sold reached 
new highs. Sales and other operating 
revenues climbed toa new peak of 
$5,596,000,000, and earnings rose to 
$626,319,000, or 10.2 percent more than 
in 1967. Adjusted to reflect a two-for-one 
stock split, this represents $3.02 per 
share, compared to $2.74 per share in the 
preceding year. 


The stock split was proposed by the 
Board of Directors in July, and approved 
by the shareholders at a special meeting 
on September 17. Their action changed 
the formerly authorized 150,000,000 
shares of $8.3314 par value stock to 
300,000,000 shares without par value, 
without changing the shareholders’ 
equity represented by the capital stock, 
capital surplus and earned surplus 
accounts of the corporation. The number 
of shares outstanding was doubled when 
distribution of the additional shares had 
been completed. 

At the July meeting, the Board also 
increased the quarterly dividend from 
65 to 75 cents per share. A dividend at 


the 75-cent rate was paid in September, 
and at 3714 cents per share in December, 
the latter payment being a reflection of 
the stock split and subsequent doubling 
of the number of outstanding shares. 

It was the 16th consecutive year in which 
cash dividends have been increased. 

The total of $290,626,000 paid out in 
dividends during 1968 represents 
$31,484,000, or 15 cents per share, more 
than dividends paid in 1967. 


At the annual shareholders’ meeting in 
April, we announced a plan to further 
decentralize the corporation’s operating 
elements through the creation of four 
regional companies, headquartered in 
Houston, Coral Gables, London and 
Tokyo. A fifth, headquartered in Pitts- 
burgh, was charged with responsibility 
for international sales of crude oil, 
cargo lot products, aviation and marine 
fuels, and liquefied petroleum gas, This 
plan became effective on June 1, and, we 
are pleased to report, has already begun 
to demonstrate the operating benefits 
we expected it to provide. 


In Canada, The British American Oil 
Company Limited, which is approxi- 
mately 69 percent owned by Gulf, also 
initiated a number of organizational 
changes, and on January 1, 1969, 
formally changed its name to Gulf Oil 
Canada Limited. The conversion of Gulf 
Oil Canada’s coast-to-coast service 
station network to the Gulf emblem is 
to be completed before the 1969 summer 
tourist season begins. 


As a consequence of these organiza- 
tional changes, we decided to also change 
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the textual part of our annual report. 

In the past, we have reported our 
worldwide activities on a departmental 
basis. In this report, they will be 
described by regions. It is our belief that 
the new format will help our share- 
holders to a better understanding of our 
operations. 


Over the five years ending with 1968, 
Gulf’s capital and exploratory expendi- 
tures have been steadily increasing. In 
1968, capital expenditures for properties, 
plant, equipment and related business 
investments were $1,089,000,000, with an 
additional $109,550,000 expended on 
exploratory activities, and the program 
for 1969 is projected to be at about the 
same level. These programs are designed 
to provide continued growth of the 
company’s operations. 


During the five years, Gulf’s net income 
has grown at the average annual rate of 
11.1 percent. While it will be extrenely 
difficult to maintain this high rate of 
increase indefinitely, we feel confident 
that in 1969 we will continue our growth. 
Our capacity to do so is attributable both 
to our continued high level of capital 
investment and to the loyalty and skill 

of thousands of Gulf employees scattered 
around the world, and to them we extend 
our thanks, 


Early in 1969, the annual distribution to 
employees under the Gulf Savings-Stock 
Bonus Plan was made and 19,097 
employees participated. This represented 
a.substantial increase over the 17,500 
who shared in the distribution of the 


preceding year. The Plan was inaugu- 
rated in 1950 to encourage employees to 
set aside part of their wages as savings 
through purchase of U.S. Savings Bonds 
and at the same time to enable them to 
become shareholders in the company. 
The success of the Plan is attested by the 
fact that 85 percent of eligible employees 
are now participating. 

In 1968, our Manpower Development 
Program, which was created to provide 
a system whereby organizational man- 
power needs may be anticipated and an 
adequate supply of competent personnel 
made available, was revised to better 
accommodate the corporate structure 
resulting from the creation of the new 
regional companies. In addition, an 
extensive supervisory training program 
was created to improve the performance 
of supervisory personnel and to acceler- 
ate the personal development of those 
participating. 

Gulf has recognized that one of the most 
serious domestic problems in the nation 
is the unemployed group of people who 
are referred to as the hard core and are 
predominantly concentrated in the hezrt 
of our principal cities. Gulf is con- 
ducting training programs and providing 
jobs for these people, in addition to 
supporting and participating in other 
programs with other organizations 
which have the same general aims as the 
National Alliance of Businessmen. 


Respectfully submitted, 


DOWW~ ao 


E. D. Brockett 
BLL d, the Board 


(3k tn d 


President 
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Gulf Oil Company—Latin America 


Gulf’s operations in Central America, 
South America, and the Caribbean 
islands became the responsibility of 

Gulf Oil Company—Latin America, head- 
quartered in Coral Gables, Florida, on 


June 1. 


During 1968, exploratory and develop- 
ment drilling continued in Venezuela, 
Bolivia, Colombia and Ecuador. 


Lutin American Operating Statistics 
Net erude oil, condensate and natural gas 
liquids produced (daily average barrels) 


Net natural gas produced 
(thousands of cubic feet per day) 


Crude oil processed (daily average barrels) 
Refined products sold (daily average barrels) 


Chemicala sold (daily average tons) 


87,400 
175,800 
80,500 


300 


The Venezuelan drilling activity was in 
Lake Maracaibo and was mainly for the 
purpose of developing a new discovery 
made early in the year. The development 
program will be continued. 


In Colombia, where Gulf is an equal 
partner with Texaco Inc., production was 
delayed pending completion of the Trans- 
Andean pipe line from the Putumayo area 
oilfields to the seaport of Tumaco. Orig- 
inally scheduled for completion in 1968, 
the construction of the line was slowed by 
difficulties of terrain and abnormally 
heavy rains. It is expected to be finished 
during April 1969, and shipments will 
begin at an initial rate of 50,000 barrels 
per day. Continued drilling in Colombia 
has resulted in additional reserves and it 
is anticipated that shipments can be 
increased to 75,000 burrels per day by 
year end. 


In Ecuador, across the border from 
Colombia's Putumayo area, further 
wildcatting in 1968 resulted in the 
discovery of additional reserves. The 
exploratory and development program 

in this area has met with an unusually 
high degree of success, Of 11 wells drilled, 
10 have been completed as potential pro- 
ducers involving seven separate oilfields, 
At the present time a pipe line is under 
study and one of several alternate routes 
has been selected. 


Through purchase of the assets of an 
existing marketing company in Ecuador, 
Gulf became an integrated refiner- 
marketer in that country in 1968. The 
refinery, purchased a year before, is at 
La Libertad, and the marketing network 


consists principally of 100 high-volume 
service stations located mostly in the cities 
of Quito and Guayaquil. The service 
stations were converted to the Gulf 
emblem and, supported by local advertis- 
ing programs built around the theme 
“Gulf is here!”, sales volumes were 
doubled within the first few months 

of operations. 


During the year, net crude and con- 
densate produced in Bolivia was 28,900 
daily average barrels, or about the same 
level as in 1967. Venezuelan production, 
however, was nearly 10,000 daily 
average barreis less than the 169,800 
barrels per day produced in 1967. 

As in the United States, this reflected 
increased production for European 
delivery during the last half of 1967 
required by the closure of the Suez Canal, 
and a subsequent return to more nearly 
normal patterns of distribution in 1968. 


In Bolivia, the most important develop- 
ments involved natural gas. During the 
year, the Bolivian government, Bolivian 
Galf Oil Company, YPFB, which is the 
Bolivian government-owned oil company, 
reached agreement with the Argentine 
government for the sale, on long-term 
contract, of substantial quantities of 
Bolivian gas to Argentina. Completion 
of the arrangement wil] require the 
construction of a pipe line from the Santa 
Cruz area southward to the town of 
Yacuiba on the Argentine border, where 
the gas will flow into an existing Argen- 
tinian pipe line for delivery in Buenos 
Aires. The Bolivian pipe line will be 
financed partly by loans from the World 
Bank, and partly by private U.S. 
investment capital. 


Elsewhere, in the Central American and 
Caribbean area, Gulf added equipment to 
its Puerto Rican refinery to make asphalt 
and to make refinery gases available for 
sale and expanded capacity of its LP-gas 
plant at the Venezuelan refinery by 

50 percent. 


In the Latin American and Caribbean 
area, Gulf has engaged in an aggressive 
and growing marketing operation, 

with special emphasis on creating and 
developing high volume service station 
outlets, and this program has succeeded 
in gaining for Gulf a substantial share 
of markets in Panama, Guatemala, 
Costa Rica and Puerto Rico. With 
increasing volumes of new, low-sulphur 
crudes capable of yielding a relatively 
high percentage of gasoline, and other 
higher value products flowing into the 
company’s production stream from 
Bolivia, Colombia and Ecuador within 
the next few years, it is an area of many 
op ortunities for integrated operations, 
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e Year Financial Summary 


ps and other operating revenues (including consumer excise taxes). « - - 


bme before extraordinary items ... 
Per share® 
Per dollar of sales and other operating revenues 


lancial condition at year end 
‘otal asmets®® ... ccs cececrecccereveccecsers 
Working capital (current asseta leas current liabilities) * 
@atio of current assets to current liabilities** .... 
Long-term debt (includes portion in current liabilities). .ss++ssseeeee 


‘Employed capital (shareholders’ equity, long-term debt, 
minority interests, deferred revenues) sssesseeeeeseeeeeere 


#hareholders’ equity . 
Per share* .......... 


iperties, plants and equipment—gross . 
perties, plants and equipment—net .... as 
ditures for plants and related business investments 
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$5,595,660 


$ 626,319 


$ 626,319 
$3.02 
11.2¢ 


$ 290,626 
$1.40 


$7,498,277 
$1,184,370 

2.08 
$1,370,816 


$6,389,276 
$4,750,791 
$22.88 


$8,797,524 
$4,621,846 
$1,088,525 
$ 420,258 
$ 109,550 


$ 149,404 
369,045 
1,087,112 
$1,555,561 


171,661 
207,607 


$ 500,299 
60,800 
$ 105,958 


1967 


1966 


1965 


(Dollar amounts in thousands) 


$5,109,597 


$3 568,347 
$2.74 


$ 146,470 
377,681 
907,476 

$1,431,627 


163,450 
207,436 


$ 456,341 
58,300 
$ 92,841 


207,216 


$ 419,295 
55,600 
$ 90,016 


$4,185,253 


$ 427,233 
$2.06 
10.2¢ 


$ 427,233 
$2.06 
10.2¢ 


$ 191,723 
$.925 


$5,229,278 
701,767 


ear 1965 is the first to include financial data for marketing, refining and transportation companies oper- 


ig in the Eastern Hemiaphere. 


d on shares outstanding at the end of each year after giving effect to the two-for-one stock aplit in 1968. 


ifatated for comparative purposes. 


$83,803,682 


$ 395,118 
$1.91 
10.4¢ 


$ 395,118 
$1.91 
10.4¢ 


$ 176,703 


A financial and statistical oupplement to the 194% Annual Report ie availabe to share 
holders, Copice may be obtained dy writing to Russell G. Conneliy, View President 
and Seeretary, Gulf O0 Corporation, P.O, Bea 1164, Pitteburgh, Pennsylvania 15230, 
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I~ THe 
UNITED STATES DISTRICT COURT 
For Tue District oF CoLuMBIA 
Geir Om CorporaTiIon 
AND 
Carrsean Gurr REFINING CORPORATION, 


Plaintiffs, 
v. 


Wares J. Hicker, Secretary of the 
Interior. 

Josep J. Simons, Administrator, Oil Civil Action 
Import Administration, and { No. 127-69 

Grex D. Jouxsox, Chairman, Pav H. 
Rmey and Sraxtey NEHMER, Oil 
Import Appeals Board, 


Defendants, 
AND 


ComMonweattH Om Rerrsinc Compayy, 
Ixc., Intervener. 


MOTION OF INTERVENER 


COMMONWEALTH OIL REFINING COMPANY, INC., 
FOR SUMMARY JUDGMENT 
Pursuant to Rule 56(b) of the Federal Rules of Civil 
Procedure, intervener, Commonwealth Oil Refining Com- 
pany, Inc., hereby moves the Court for summary judgment 
in its favor dismissing the complaint with costs. 


The ground for the intervener’s motion is that there is 
no genuine issue as to any material fact and the intervener 
is entitled to judgment as a matter of law. 


The motion rests on the pleadings herein, the certified 
record of the administrative proceedings filed by defend- 
ants, the attached Memorandum of Points and Authorities, 
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and the attached Statement of Material Facts as to Which 
Movant Contends There Is No Genuine Issue. 


Respectfully submitted, 


Hvuex R. H. Suirx 
Hugh R. H. Smith 


Dantet K. Mayers 
Daniel K. Mayers 


Dennis M. Frannery 

Dennis M. Flannery 
900 - 17th Street, N.W. 
Farragut Building 
Washington, D.C. 20006 
Tel. : 296-8800 


Attorneys for Intervener 
Commonwealth Oil Refining 


Company, Inc. 
Of Counsel: 


Wiumer, Cutier & PIckERING 
900 - 17th Street, N.W. 
Washington, D.C. 20006 


April 24, 1969 
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In Tue 
UNITED STATES DISTRICT COURT 
For Tue District or CotuMBIA 


Geir Om Corporation } 

AND 
Carrpean Geir Rerrxinc Corporation, 
Plaintiffs, 


Vv. 


Water J. Hicket, Secretary of the 
Interior, 

Jostpx J. Srumoys, Administrator, Oil Civil Action 
Import Administration, and No. 127-69 

Giex D. Jouxsox, Chairman, Paut H. 
Ritey and Stastey Neumer, Oil 
Import Appeals Board, 

Defendants, 
AND 


CommoxweattH Ow Rerixinc CoMpayy, 
INc., Intervener. } 


STATEMENT OF MATERIAL FACTS 
AS TO WHICH INTERVENER CONTENDS: 
THERE IS NO GENUINE ISSUE 
In connection with the attached Motion For Summary 
Judgment and pursuant to Rule 9(h) of the Rules of this 
Court, intervener, Commonwealth Oil Refining Company, 
Inc (“CORCO”), submits this Statement of Material Facts 
as to which intervener contends there is no genuine issue. 


1. Congress has authorized the President to regulate 
imports in the interest of national security. 19 U.S.C. 
£1352a, 19 U.S.C. 4 1862. 


2. Pursuant to this authority, oil imports have been 
regulated by the President since March 10, 1959, when 
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Presidential Proclamation 3279 (24 Fed. Reg. 1781) estab- 
lished an oil import quota program. 


3. Presidential Proclamation 3279, as amended, and the 
implementing Oil Import Regulation issued by the Sec- 
retary of the Interior divide the territory of the United 
States into three general areas — Districts I-IV (the con- 
tinental United States other than District V), District V 
(Arizona, Nevada, California, Oregon, Washington, Alaska, 
and Hawaii), and Puerto Rico. 


4. From the inception of the oil import quota program 
to the present time, with respect to Districts I-V, and from 
the inception of the oil import quota program at least until 
December 10, 1965, with respect to Puerto Rico, the pro- 
gram has based import allocations on refinery production. 


5. On December 10, 1965, the President amended Pro- 
clamation 3279, effective January 1, 1966 (30 Fed. Reg. 


15459). Section 3(b) (2) of the amended Proclamation pro- 
vides for the allocation of imports among Puerto Rico 
refiners based on their “estimated requirements” and 
places a limitation, based on 1965 figures, on the movement 
of unfinished oils and finished products from Puerto Rico 
to Districts I-IV. The Proclamation provides in its present 
official version: 


“Sec. 3(a) The Secretary of the Interior is hereby 
authorized to issue regulations for the purpose of 
implementing this Proclamation . . . 


“(b)(2)Such regulations shall provide for the allo- 
cation of imports of crude oil and unfinished oils into 
Puerto Rico among persons having refinery capacity 
in Puerto Rico in the calendar year 1964 on the hasis 
of estimated requirements, acceptable to the Secretary, 
of each such person for crude oil and unfinished oils. 
The regulations shall provide also that if, during a 
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period comprising the same number of months as an 
allocation period and ending three months before the 
beginning of the allocation period, any such person 
ships to Districts I-IV or to District V unfinished oils 
or finished products (other than residual fuel oil to 
be used as fuel) or sells unfinished oils or finished 
products (other than residual fuel oil to be used as 
fuel) which are shipped to Districts I-IV or to District 
V in excess of the volume of unfinished oils or finished 
products (other than residual fuel oil to be used as fuel) 
which he so shipped or which he sold and where so 
shipped during the year 1965, the person’s allocation 
for the next allocation period shall be reduced by the 
amount of the excess. . . .” 33 Fed. Reg. 1172. 


6. Except for the inclusion of District V, which has no 
bearing on the issues presented by this case, and the dele- 
tion of a clause not herein relevant, the version of section 
3(b)(2) above quoted is the same as that promulgated by 
the President on December 10, 1965. The version above 
quoted is the same as that in effect on February 23, 1968, 
when plaintiffs “Gulf” submitted the certification which led 
to this action. 


7. For the purposes of this suit, Gulf and CORCO can 
be considered the only “persons having refinery capacity 
in Puerto Rico in the calendar year 1964.” 


8. On December 24, 1965, the Secretary of the Interior 
amended the Oil Import Regulation to implement the 
amended Proclamation (30 Fed. Reg. 16080). Section 15(b) 
of the Regulation provides in its present official version: 


“(b) If, during the calendar year 1968, a person 
who will receive an allocation under paragraph (a) 
of this section for the allocation period April 1, 1968, 
through March 31, 1969, ships to Districts I-IV or to 
District V unfinished oils or finished products (other 
than residual fuel oil to be used as fuel), or sells un- 
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finished oils or finished products (other than residual 
fuel oil to be used as fuel) which were shipped to 
Districts I-IV or to District V in excess of the volume 
of unfinished oils or finished products (other than 
residual fuel oil to be used as fuel) which he so shipped 
or which he sold and were so shipped to the respective 
districts during the calendar year 1965, the person’s 
allocation for the allocation period April 1, 1969, 
through March 31, 1970, shall be reduced by the amount 
of the excess. Thereafter, each succeeding allocation 
made to such a person shall be reduced by the amount 
by which shipments (as described above in this para- 
graph) made by or attributable to such person during 
the calendar year immediately preceding the beginning 
of the allocation period exceeds shipments made by or 
attributable to such person during the calendar year 
1965.” 33 Fed. Reg. 3062. 


9. Except for the change in dates reflecting the most 
recent calendar year and allocation period, and the in- 


clusion of District V, the version of section 15(b) above 
quoted is the same as that first published by the Secre- 
tary of the Interior on December 24, 1965. The version 
above quoted is the same as that in effect on February 
23, 1968, when Gulf submitted the certification which led 
to this action. 


10. In order to obtain information concerning the vol- 
ume of “unfinished oils or finished products” “shipped” or 
“sold” and “shipped” to District I-IV in 1965, the Oil 
Import Administration (“Administration”), the duly ap- 
pointed administrator of the oi] import quota program, 
asked Gulf and CORCO on January 27, 1966, to “furnish 
this office . . . the actual shipments of finished or unfinished 
oils . . . to Districts I-IV during calendar year 1965 which 
you so shipped or which you sold and was so shipped.” 
True copies of the identical letters sent to plaintiffs Gulf 
and CORCO are attached hereto as Exhibits 1 and 2. 


250 


11. In response to this request, Gulf advised the Ad- 
ministration on February 21, 1966, that 5050 barrels per 
day (“B/D”) refined by it were shipped to Districts I-IV 
in 1965. A true copy of this certification is attached to the 
Certified Record under the tab “OIA Rep” and is also 
attached hereto as Exhibit 3. 


12. In response to this request, CORCO advised the 
Administration on February 2, 1966, that 32,928 B/D re- 
fined by it were shipped to Districts I-IV in 1965. A true 
copy of this certification is attached hereto as Exhibit 4. 


13. There was no duplication in the certifications sub- 
mitted — the 5050 B/D claimed by Gulf represented a com- 
pletely different set of shipments from the 32,928 B/D 
claimed by CORCO. 


14. Among the 32,928 B/D included in the figure fur- 
nished by CORCO, and not included in the figure furnished 


by Gulf in its response of February 21, 1966, were 13,800 
B/D, including: 


a. <A total of 5,042 B/D refined by CORCO at its 
Ponce refinery for the accounts of Mobil Oil Caribe, 
Inc. (“Mobil”) (1,182.7 B/D), Sinclair Caribbean Oil 
Co. (“Sinclair”) (319.8 B/D), and Esso International, 
Inc. (“Esso”) (3,539.3 B/D) in accordance with con- 
tracts under which each agreed to purchase from 
CORCO their total requirements for finished products 
on Puerto Rico; delivered by CORCO to Gulf at the 
direction of Mobil, Sinclair, and Esso, all of whom, 
in their own interest, had also entered into contracts 
with Gulf under which Gulf agreed to supply the three 
companies’ San Juan requirements from its San Juan 
refinery in exchange for a like quantity of products 
to be delivered by CORCO to Gulf at the direction of 
each company; and shipped by Gulf to Districts I-IV 
in 1965; and 
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b. 8,758 B/D refined by CORCO pursuant to three 
contracts with Gulf and certain Gulf subsidiaries — 
under the first contract CORCO purchased a certain 
quantity of Venezuelan crude oil from a Gulf subsid- 
iary, under the second CORCO imported the crude to 
Puerto Rico by means of a contract of affreightment 
with another Gulf subsidiary, and under the third 
CORCO sold finished products to Gulf subject to the 
provision that CORCO’s net realization on each barrel 
sold would be not less than $1.04 and not more than 
$1.25; and shipped by Gulf to Districts I-IV in 1965. 


15. Section 3(a) of the Oil Import Regulation (31 Fed. 
Reg. 7746) establishes an allocation period for Puerto Rico 
refiners running from April 1 to March 31. In advance of 
each allocation period, Puerto Rico refiners must certify 
to the Administration their “estimated requirements” to 


meet projected demand. In this certification, each refiner 
is required to break down its “estimated requirements” for 
the allocation period into categories — such as demand for 
use on Puerto Rico, demand for shipments to Districts 
I-IV, ete. 


16. On February 28, 1966, Gulf submitted its certifica- 
tion for the first annual allocation period under the amend- 
ed Proclamation — April 1, 1966, to March 31, 1967. In 
connection with this certification, Gulf included in the cate- 
gory “Petroleum products for Puerto Rico” (for which it 
estimated its requirements as 21,471 B/D an amount suffi- 
cient to enable it to supply Mobil, Sinclair, and Esso with 
their San Juan requirements. In this same certification, 
Gulf made no claim that any of the 13,800 B/D refined by 
CORCO and shipped by Gulf to Districts I-IV in 1965 
(paragraph 14, supra), should be considered as part of 
Gulf’s base in determining Gulf’s maximum permissible 
import allocation to meet demand for shipments to Dis- 
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tricts I-IV during April 1, 1966, to March 31, 1967. A true 
copy of this certification is attached to the Certified Record 
under the tab “8/12/68 ltr” and is also attached hereto as 
Exhibit 5. 

17. On September 23, 1966, Gulf wrote to the Admin- 
istrator of the Oil Import Administration. Gulf advised 
the Administrator that Esso had decided to terminate the 
arrangement it had with Gulf and to satisfy its San Juan 
requirements by pipeline deliveries from CORCO’s refinery 
in Ponce. Although admitting that it had previously con- 
sidered its deliveries to Esso as satisfying a demand for 
use in Puerto Rico, Gulf requested that section 22 of the 
Oil Import Regulation be amended to include the follow- 
ing definition: 

“(¢) ‘shipments made by or attributable to such 
person’ as used in Section 15(b) means shipments to 


Districts I-IV by the applicant from its facility in 
Puerto Rico under an exchange agreement, less any 
such shipments by such applicant for the account of 
others from his facility in Puerto Rico under an ex- 
change agreement.” 


Gulf explained to the Administration that the effect of the 
proposed amendment would be to credit Gulf with the 
quantities of finished products refined by CORCO deliv- 
ered to Gulf in 1965 as a result of the agreements described 
in paragraph 14a, supra. Gulf did not refer in this letter to 
the quantities described in paragraph 14b, supra. A true 
copy of this letter is attached hereto as Exhibit 6. 


18. On January 24, 1967, the Administrator of the Oil 
Import Administration advised Gulf that: 


“the present regulations operate so as not to interfere 
unreasonably with normal competitive forces in Puerto 
Rico. For this reason we cannot agree that the cir- 
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cumstances which you have described make a change 
in the regulations advisable.” 


A true copy of this letigr is attached hereto as Exhibit 7. 


19. At this time Gulf took no further action to obtain 
credit for quantities in excess of 5050 B/D shipped to 
Districts I-IV in 1965. 


20. On January 30, 1967, Gulf submitted its certifica- 
tion for the second annual allocation period under the 
amended Proclamation — April 1, 1967, to March 31, 1968. 
In this certification Gulf limited to 5050 B/D its certifica- 
tion of import requirements to meet demand for shipments 
to Districts I-IV during the allocation period. Gulf also 
continued to identify as “Puerto Rico local demand” im- 
ports needed to meet its still-existing commitments under 
the agreements described in paragraph 14a, supra. And, 
Gulf again made no claim that any of the 13,800 B/D re- 
fined by CORCO and shipped by Gulf to Districts I-IV in 
1965 (paragraph 14, supra) should be considered as part 
of Gulf’s base in determining Gulf’s maximum permissible 
import allocation to meet demand for shipments to Dis- 
tricts I-IV during April 1, 1967, to March 31, 1968, A true 
copy of this certification is attached to the Certified Record 
under the tab “8/12/68 letter” and is also attached hereto 
as Exhibit 8. 


21. On February 23, 1968, Gulf submitted its certifica- 
tion for the third annual allocation period under the 
amended Proclamation — April 1, 1968, to March 31, 1969. 
Gulf requested an allocation of 8,589 B/D to satisfy demand 
for shipments of finished petroleum products to Districts 
I-IV. In this certification — twenty six and one-half months 
after the amendment to the Proclamation and twenty four 
months after Gulf had advised the Administration that 
5050 B/D was its 1965 base —Gulf for the first time 
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claimed that in addition to the 5050 B/D with which it 
had been credited since the first allocation period, it now 
considered itself entitled, under the existing Proclamation 
and Regulation, to credit for all the barrels refined by 
CORCO and shipped by Gulf to Districts I-IV in 1965 
(paragraph 14, supra). 


22. Gulf explained its revised computation to the Ad- 
ministration at a meeting on February 27, 1968, and in a 
letter dated March 18, 1968. A true copy of the letter is 
attached to the Certified Record as Exhibit 3. Gulf de- 
seribed as “exchange agreements” the arrangements under 
which it received products from CORCO at the direction 
of Mobil, Sinclair, and Esso and described as a “processing 
agreement” the arrangement under which it contracted 
directly with CORCO for certain finished products. Gulf 
argued that if these arrangements had not been in existence 
it, Gulf, would have refined the product shipped. Gulf con- 


cluded that the quantities shipped should be attributed to 
it, although it had not refined them. Alternatively, Gulf 
argued that even if CORCO were considered the “true 
manufacturer” of the products, Gulf, nevertheless, 
“shipped” them in 1965, and, therefore, was entitled to 
credit under the wording of the Proclamation and Regu- 
lation. 


23. The Administration rejected Gulf’s arguments. In 
license number 14-2005 issued on April 1, 1968, the Ad- 
ministration limited to 5050 B/D Gulf’s allocation of im- 
ports to meet requirements for shipments of finished prod- 
ucts to Districts I-IV during the third annual allocation 
period — April 1, 1968, to March 31, 1969. A true copy 
of license number 14-2005 is attached to the Certified 
Record as Exhibit 20. 


24. In a letter to Gulf dated August 19, 1968, the 
Administration stated in part: 
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“(The Proclamation] speaks to the company receiv- 
ing an allocation and applies to unfinished oils and 
finished products which it manufactures and sells so 
that, the [Proclamation] provides that whatever 
amount of unfinished oils and finished products Gulf 
manufactured and shipped to Districts I-IV and 
whatever amount of unfinished oils and finished prod- 
uets it manufactured and sold to others who in turn 
shipped the same to Districts I-IV in calendar year 
1965 taken together as total shipments shall be Gulf’s 
1965 base of shipments .... The allocation to Gulf 
Oil Corporation in Puerto Rico for the allocation period 
April 1, 1968, through March 31, 1969 . . . was com- 
puted on the 1965 base of 5,050 barrels daily of ship- 
ments to Districts I-IV.” 

A true copy of the letter is attached to the Certified Record 
under the tab “OLA Rep.” 


25. On April 30, 1968, Gulf filed a petition for modifi- 
cation with the Oil Import Appeals Board. CORCO, “as an 
interested person,” was permitted to file a statement on 
July 26, 1968. Thereafter, on August 1, 1968, Gulf sub- 
mitted written testimony to the Board; on August 2, 1968, 
Gulf was afforded a hearing. 


26. At the hearing, Gulf’s witness admitted that Gulf 
could not in 1965, nor can it at the present time, have met 
its on-island demand and have refined the additional 
13,800 B/D for which it seeks credit. (Hearings Before the 
Oil Import Appeals Board, pp. 62-63.) 


27. On August 13, 1968, CORCO submitted a final 
statement of its position; and, on September 3, 1968, Gulf 
filed a reply brief. 

28. On December 30, 1968, the Board rendered a decision 
rejecting Gulf’s arguments. 


29. The basis of the Board’s decision was explained in 
its opinion as follows: 
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“There is no intimation in Proclamation or Regula- 
tions . . . [of a] policy change —to break the tie be- 
tween the requirement for foreign crude and refinery 
production. 


“The Board believes that the petitioner is correct 
in saying that the applicable Regulations contains no 
explicit requirement that a refiner produce in its own 
plant the product shipped in order to establish a 
base respecting shipment to Districts I-IV. The Regnu- 
lations are silent on the point, perhaps because the 
link to production was apparently understood and 
accepted since the inception of mandatory controls by 
all concerned, including the petitioner. 


“Gulf seems to be saying to the Board: we are a 
recognized refiner in Puerto Rico and not a mere mer- 
chant as are some other oil companies. With our re- 
finer’s status established, and in view of the absence 
of specific prohibition in the Regulation, we claim that 
part of the shipments base (and therefore of the re- 
finery allocation) of our competitor refiner should be 
given to us on the basis of our merchant operations. 
Surely this is neither equitable nor logical. The Board 
cannot agree with petitioner that the Administrator 
erred in computing petitioner’s current allocation.” 


30. On January 17, 1969, Gulf instituted the present 
action to overturn the decision of the Board, 


Respectfully submitted, 


Huex R. H. Smirz 
Hugh R. H. Smith 


DawieL K. Mayers 
Daniel K. Mayers 


Dennis M. Fuannery 
Dennis M. Flannery 
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900 —17th Street, N.W. 
Farragut Building 
Washington, D.C. 20006 
Tel: 296-8800 


Attorneys for Intervener 
Of Counsel: 


Wuomer, Curier & Pickerinc 
900 — 17th Street, N.W. 
Washington, D.C. 20006 


April 24, 1969 


Mr. James McGarvey 
Gulf Oil Corporation 
Gulf Building 
Pittsburgh, Pennsylvania 


Dear Mr. McGarvey 


In order that we may have information available on 
shipments of petroleum products and unfinished oils to 
Districts I-IV from Puerto Rico, it is required that we be 
furnished by the 15th day after the end of each month a 
breakdown on each shipment from your refinery by date, 
showing the quantities in barrels at 60° F, the name of the 
material shipped, as well as the company making the 
shipment to Districts I-IV, i.e.: Commonwealth, Gulf, Sun, 
New England and ete. 


In addition to the above it is also required that you 


furnish this office by March 1, 1966, the actual shipments 
of finished or unfinished oils other than residual fuel oil 
to be used as fuel in average barrels per day at 60° F to 
Districts I-IV during calendar year 1965 which you so 
shipped or which you sold and was so shipped. Each prod- 
duct should be listed separately and reported as either 
fmished or unfinished oils. 


Sincerely yours, 


(Sge.) Exmer L. Horan 
Elmer L. Hoehn 
Administrator 


TCSnedeker :kg/1/24/66 
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UNITED STATES 
DEPARTMENT OF THE INTERIOR 
Ox Imporr ADMINISTRATION 
Washington, D.C. 20240 
Jan. 27. 1966 


Mr. John Brewster 

Vice President 

Commonwealth Oil & Refining Company, Inc. 
Pan Am Building 

New York, New York 10017 

Dear Mr. Brewster: 


In order that we may have information available on ship- 
ments of petroleum products and unfinished oils to Districts 
I-IV from Puerto Rico, it is required that we be furnished 
by the 15th day after the end of each month a breakdown on 


each shipment from your refinery by date, showing the 
quantities in barrels at 60° F, the name of the material 
shipped, as well as the company making the shipment to 
Districts I-IV, i.e.: Commonwealth, Gulf, Sun, New England 
and etc. 


In addition to the above it is also required that you far- 
nish this office by March 1, 1966, the actual shipments of fin- 
ished or unfinished oils other than residual fuel oil to be 
used as fuel in average barrels per day at 60° F to Districts 
I-IV during calendar year 1965 which you so shipped or 
which you sold and. was so shipped. Each product should 
be listed separately and reported as either finished or un- 
finished oils. 

Sincerely yours, 
/s/ Emer L. Horan 


Elmer L. Hoehn 
Administrator 
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GULF OIL CORPORATION 
Western Hemisphere Extraterritorial Product Supply 


A. G. Copp 95 Merrick Way 
Manager Coral Gables, Florida 


February 21, 1966 


Mr. Elmer L. Hoehn 

Oil Import Administration 
Washington, D.C. 20240 
Dear Mr. Hoehn: 


As requested in your letter of January 27, 1966 to Mr. 
James McGarvey, we wish to advise you of the actual ship- 
ments of finished and unfinished oils other than residual 
fuel oil to be used as fuel from the Caribbean Gulf Refining 
Corporation, Bayamon, Puerto Rico to District I-IV dur- 
ing the calendar year 1965. 


From: Caribbean Gulf Oil Corporation 
To: District I-IV 
Shipper: Gulf Oil Corporation 


Finished Oil: B/CD @ 60°F 
93 RON Gasoline 
94.5 RON Gasoline ......... 
No. 2 Fuel Oil 


Unfinished Oil: 
None 
This report includes all shipments made from Caribbean 
Gulf's Bayamon Refinery into Districts I-IV during the 
year 1965. 
Very truly yours, 
A. G. Corp 
AGC/jd A. G. Copp 
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February 2, 1966 
Mr. Elmer L. Hoehn, Administrator 
United States Department of the Interior 
Oil Import Administration 
Washington, D. C. 20240 


Dear Mr. Hoehn: 


In your letter dated January 27, 1966 it was stated that 
the Administration required, by March 1, 1966, information 
with regard to the actual shipments of finished or unfinished 
oils other than residual fuel oil to be used as fuel in average 
barrels per day at 60°F which Commonwealth Oil Refining 
Company shipped or which it sold and was so shipped to 
Districts I-IV during calendar year 1965. 

Those actual shipments were as follows: 

AVERAGE BARRELS PER DAY @ 60°F 

Finished Oils 
Motor Gasolines 
Kerosenes ............eeeeeeeee 
Distillate Fuel Oils 

31,545 
Unfinished Oils 
Gas Oils 

1,383 

Total Average Barrels Per Day . 32,928 


We are compiling for January 1966 the information re- 
quested in the first paragraph of your letter and will 
submit a report to you by February 15. 


Yours truly, 


John E. Brewster 
JEB:re 
BCC: S. H. CASEY-S.J. & N.Y. 
R. 8S. WHITLOW-S.J. & N.Y. 
H. SMITH 
M. LIPTON 
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UNITED STATES 
DEPARTMENT OF THE INTERIOR 


On Import ADMINISTRATION 


Washington, D. C. 20240 


PUERTO RICO 
APPLICATION FOR CRUDE AND UNFINISHED 
OILS IMPORT ALLOCATION AND LICENSE 
(To be submitted in duplicate) 


From: Product Supply Department 
Gulf Oil Corporation 
P. O. Box 1166 
Pittsburgh, Pa. 15230 


Administrator, Oil Import Administration, De- 
partment of the Interior, Washington, D. C. 20240 


Application for an allocation and license for the 
importation of crude and unfinished oils into 
Puerto Rico for the period beginning April 1, 
1966 and ending March 31, 1967. 


The undersigned hereby makes application for an alloca- 
tion and license for the importation of crude oil and un- 
finished oils into Puerto Rico for the period beginning 
April 1, 1966 and ending March 31, 1967, in the quantities 
of each to which applicant may be entitled. 


The undersigned certifies that the applicant is the con- 
trolling person and is eligible for an allocation in accord- 
ance with Sec. 4 of Oil Import Regulation 1, as revised 
and amended, and that the undersigned has read and will 
comply with all provisions of the regulation, 


The undersigned certifies that the applicant’s total re- 
quirements for crude and unfinished oils for the period 
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April 1, 1966 through March 31, 1967 will approximate 
36,348 barrels daily (corrected to 60° F). 


The above requirements for crude and unfinished oils is 
necessary in order to meet expected demand as set forth 
below: 


1. Petroleum products for Puerto Rico 21,471 bar- 
rels per day (B/D). 
2. Feedstocks for petrochemical plant in Puerto 
B/D.(*). 


. Exports of petroleum products to foreign areas 


. Shipments of finished products and unfinished 
oils (excluding residual fuel oil to be used as 
fuel) to Districts I-IV 5,698 B/D. 


. Shipments of residual fuel oil to be used as fuel 
to Districts I-IV 9,080 B/D. 

. Shipments of finished products and unfinished 
oils to District V 99 B/D. 


(1) Adjusted to account for demand included in items 1 and 3 
through 6 as appropriate. 


GULF OIL CORPORATION 
(Applicant) 


J. N. McGarvey 
(Signature and Title) 
World-Wide Coordinator 


Dated February 28, 1966 
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GULF OIL CORPORATION 


Propucr Suprty DEPaRTMENT 


J. N. McGarvey Gulf Building 
World-Wide Coordinator Pittsburgh, Pa. 15230 


September 23, 1966 


Mr. Elmer L, Hoehn 
Administrator 
Oil Import Administration 
Department of the Interior 
Washington, D.C. 20240 


Dear Mr. Hoehn: 


Attached is a short resume of the relations which have 
existed for almost 11 years between Esso International and 
the Caribbean Oil and Refining Company in Puerto Rico 
which was discussed recently at some length with Mr. John 
O’Leary and with Mr. Tom Snedeker of your office. We 
were pleased to have been able to briefly discuss the sub- 
ject with you also on that same day. The purpose of these 
discussions was to request that consideration be given by 
the OLA to maintaining the intent of the oil import regula- 
tions that the historical crude imports relationship which 
has existed for many years in Puerto Rico between Com- 
monwealth Refining Company and Caribbean Oil and Re- 
fining Company be substantially preserved under oil import 
controls. 


We think the obvious intent of the oil import regula- 
tions as they relate to Puerto Rico is that Commonwealth 
and Caribbean should each get credit for its historical 
crude runs. Since, in the mechanics of calculating a basis 
for crude imports for the allocation period April 1, 1967, 
through March 31, 1968, Caribbean can no longer take 
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credit for deliveries in Puerto Rico to Esso International, 
we think it is equitable and in accord with the plan of the 
oil import program as it relates to Puerto Rico that recog- 
nition be given to Caribbean’s historical runs resulting 
from its long-standing movement of Caribbean manufac- 
tured gasoline — made available at Ponce through an ex- 
change — to the United States Mainland. Provision for this 
could be made by merely adding to Section 22 of Oil Import 
Regulation 1 (Revision 5) the definition set forth in the 
second attachment. 


We do not think the interests of Caribbean Refining 
should be penalized by a change in commercial relations 
which, because of the definition of terms, no longer reflects 
what is in truth a historical fact, i.e., that San Juan manu- 
factured gasoline — because of an exchange — moved from 
Ponce, Puerto Rico instead of San Juan, Puerto Rico, to 
the United States. 


We appreciate being given the opportunity to talk with 
you and to submit these comments. We trust that you will 
find our suggestion acceptable or that some other method 
may be found to maintain this historical relationship in 
Puerto Rico in accordance with the intent of the oil import 


program. 
Very truly yours, 
GULF OIL CORPORATION 


J. N. McGarver 


JNM :hea 
Attach. 
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Attachment I. 
HISTORY OF PUERTO RICAN RELATIONS 
ESSO INTERNATIONAL OIL COMPANY 
AND CARIBBEAN REFINING COMPANY 
On June 6, 1955, these two companies signed a contract 
to the effect that Caribbean, being located in San Juan, 
Puerto Rico, would sell to Esso its local requirements for 
gasoline. Later this contract was amended to a buy/sell 
arrangement whereby Esso returned the gasoline to Carib- 
bean on the U.S. Gulf Coast. The contract was for one 
year, or until Commonwealth Refining Company began 
operations at Ponce, Puerto Rico. In 1956 when this event 
occurred, it was then agreed that Esso could return the 
gasoline to Caribbean at Ponce. The benefits of this ar- 
rangement were mutual, ie., Esso received product in 
the desired market area and Caribbean received product 
for off-shore movement in a harbor area that was not 
restricted as to depth. This was the case then in the San 
Juan Harbor. When the contract between these two com- 
panies was modified from a net sale by Caribbean to a 
buy/sell arrangement, Caribbean then arranged to sell 
the gasoline, availed by Esso International, to the Gulf Oil 
Corporation for lifting in tankers. Gulf Oil moved the 
gasoline to the U.S. Mainland. These two contracts, Esso 
International-Caribbean, Caribbean-Gulf, were made prior 
to the oil import restrictions placed on the oil industry by 
the U.S. government and as a result, traditionally, gasoline 
manufactured by Caribbean Refining Company and made 
available to Esso for its San Juan distribution has, in fact, 
been moved by Gulf to the Continental United States. This 
arrangement has continued in an uninterrupted fashion 
since its inception. 


We are now advised that Esso International has made an 
arrangement with Commonwealth Refining Company to 
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receive its San Juan requirements by pipeline directly from 
Ponce into storage in the San Juan area. As a consequence, 
it is planned to cancel the long-standing exchange described 
above. This has an effect on Caribbean of cutting its basis 
for crude imports because it eliminates for the year 1967 
approximately 1,400,000 barrels of on-island deliveries 
from Caribbean’s operations. We feel that Caribbean has, 
as mentioned above, traditionally moved, in effect, this 
portion of its San Juan manufacture to the Mainland by 
reason of the aforementioned exchange. Therefore, it should 
continue to receive credit on a historical basis for this 
movement since it can no longer take credit for the on-island 
volume in computing its basis for imports. 


Gulf and Caribbean have over the years cooperated with 
the O.I.A. to the best of their ability to carry out the 
intent of the oil import regulations in Puerto Rico.. We 
think it is in the best interests of all concerned that the 
historical relationship, which has been maintained under 
these regulations and which is now threatened by the new 
arrangement between Commonwealth and Esso, be con- 
tinued in the future. This could be done by giving Caribbean 
credit for its historical runs resulting from its movement 
of gasoline to the Continental U.S.—out of the Ponce 
refinery — over the past ten years and which was, in effect, 
manufactured at its own San Juan refinery. 


Acceptance by the O.I.A. of this suggestion would in no 
way effect: 


(1) the total volume of imports, 


(2) the delivery of Puerto Rican manufactured petroleum 
products on the island, or 


(3) the total volume of clean product moved from Puerto 
Rico to the Continental U.S. 
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Attachment IT. 
Definition to be added to Section 22, Oil Import Regulation 
1 (Revision 5) 

(g) “shipments made by or attributable to such per- 
son” as used in Section 15 (b) means shipments to District 
I-IV by the applicant from its facility in Puerto Rico and 
shipments for such applicant’s account from any other 
applicant’s facility in Puerto Rico under an exchange 
agreement, less any such shipments by such applicant for 
the account of others from his facility in Puerto Rico under 
an exchange agreement. 
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UNITED STATES 
DEPARTMENT OF THE INTERIOR 
On. Imporr ADMINISTRATION 


Washington, D.C. 20240 
January 24, 1967 


Mr. J. N. McGarvey 
World-Wide Coordinator 

Gulf Oil Corporation 

Product Supply Department 
Gulf Building 

Pittsburgh, Pennsylvania 15230 


Dear Mr. McGarvey: 


We appreciate the opportunity to review the information 
in your letter of September 23 concerning the application 
of the mandatory oil import control program in Puerto 


Rico. 


The matter has been reviewed by the Oil Import Adminis- 
tration staff. We understand your concern; however, we 
believe the present regulations operate so as not to inter- 
fere unreasonably with normal competitive forces in Puerto 
Rico. For this reason we cannot agree that the circum- 
stances which you have described make a change in the 
regulations advisable. 


Sincerely yours, 


/s/ Emer L. Horuy 
Elmer L. Hoehn 
Administrator 
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CARIBBEAN GULF REFINING CORPORATION 

P.O. Box 1988, G-P.O. © San Juan, Puerto Rico 00936 
January 30, 1967 

Mr. Elmer L. Hoehn 

Administrator 

Oil Import Administration 

U. S. Department of the Interior 

Washington, D. C. 20240 

Dear Mr. Hoehn: 


This is in reply to your letter of January 13, 1967, in 
connection with local and export demand. 

During the period April 1, 1967 through March 31, 1968, 
it is estimated that the Caribbean Gulf Refining Corpora- 
tion will satisfy the following requirements in average 
barrels per day at 60°F. 


(1) Puerto Rico local demand ........-.--2++--+5 
(2) Export demand 
(3) Residual fuel oil shipments to Districts I-IV .- 


(4) Shipments of finished petroleum products 
(excluding residual fuel oil to be used as fuel) 
to Districts I-IV .......-- ++ cseeceeerceceree 


(5) Shipments of finished petroleum products to 
Districts V. . sce. c cece cece cece ee ceees 


Sincerely yours, 

YS /[Mrerechctchelcieteteteieteteierenenaeheh= 
G. G. Blanchard, Jr. 
Manager 
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In Tue 
UNITED STATES DISTRICT COURT 
For Tue Disraicr or Couumsu 
GuuF Ox Corporation 
AND 
CaripBEAN GuuF Rerinrnc Corporation, 


Plaintif's, 
v. 


Water J. Hicker, Secretary of the 
Interior, 
Joserx J. Simmons, Administrator, Oil Civil Action 
Import Administration, and No. 127-69 
Guen D. Jouxson, Chairman, Paut H. 
Ritey and Srantey Neuen, Oil Import 
Appeals Board, 


Defendants, 
AND 


Commonweattu Or Rerryinc Company, 
Inc., Intervener. 


PLAINTIFFS’ MOTION FOR SUMMARY JUDGMENT 


Plaintiffs, GULF OIL CORPORATION and CARIB- 
BEAN GULF REFINING CORPORATION, respectfully 
move the Court to grant Summary Judgment for them on 
the ground that the Pleadings, the Certified Administra- 
tive Record of the Oil Import Appeals Board relative to 
Plaintiffs’ Oil Import Allocation Appeal (which Record 
is incorporated herein and made a part hereof) and the 
Statements of Material Facts filed by the parties herein 
show that there is no genuine issue as to any material 


fact and that Plaintiffs are entitled to judgment as a 
matter of law. 


Jesse P. Luton, Jr. 
P. O. Drawer 2100 
Houston, Texas 77001 


Kenneth C. Keener 
P. O. Drawer 2100 
Houston, Texas 77001 


Thomas P. Kerester 

Suite 700, Blake Building 

1025 Connecticut Avenue, 
NW. 

Washington, D. C. 20036 

Telephone: 659-8720 


Attorneys for Gulf Ou 
Corporation and Caribbean 
Gulf Refining Corporation 
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In Tur 
UNITED STATES DISTRICT COURT 
For Tue Disteicr or Cotumsm 


Guuir Om Corporation 
AND 
Carmsean Guir Rerrxrnc Corporation, 
Plaintiff's, 
v. 


Waurer J. Hicker, Secretary of the 
Interior, 
JosePx J. Srumons, Administrator, Oil Civil Action 
Import Administration, and No. 127-69 
Guen D. Jounson, Chairman, Pavu H. 
Riey and Srantey Neuer, Oil Import 


Appeals Board, 
Defendants, 
AND 


Commonweatts Or, Rerminc Company, 
Inc., Intervener,. 


STATEMENT OF PLAINTIFFS 
PURSUANT TO LOCAL RULE 9(h) 

In connection with the Motions for Summary Judgment 
filed by all parties and pursuant to Rule 9(h) of the Rules 
of this Court, Plaintiffs file this Statement. Plaintiffs will 
first consider the Statements filed by Intervener and De- 
fendants and then include additional facts. 


Except to the extent modified, expanded, or controverted 
in this Statement, Plaintiffs do not take issue with the 
Statements of Facts filed by Defendants and Intervener. 


1 Where Intervener and Defendants have quoted from documents, 
such as letters and orders, or stated what was contained therein, 
we do not contest the accuracy of these quotations and state 
ments, although this does not mean we agree with the documents. 
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INTERVENER’S STATEMENT 


1. Paragraph + of Intervener’s statement asserts that 
the oil import quota program from its inception has based 
import allocations on refinery production. To the contrary, 
at its inception the import program was based on the his- 
torical level of imports, and the historical] level of imports 
of a refiner can be and often is still the determinant of his 
permissible level of imports into Districts I-IV. (Presiden- 
tial Proclamation 3279, as amended, §3(b)(1), Oil Import 
Regulation 1, Revision 5 (as amended), § 10(c), Importa- 
tion of residual fuel oi] into all Districts and Puerto Rico 
is based in principal part on historical position as an im- 
porter (Presidential Proclamation 3279 as amended, 
§ 3(b) (5); Oil Import Regulation 1, Revision 5 (as amend- 
ed), &§ 12, 13.) The concept of historical level of imports 
and refinery inputs regarding Puerto Rico is evidenced in 
the letter from the Administrator dated January 24, 1967, 
where he acknowledged that the intent was “not to inter- 
fere unreasonably with normal competitive forces in 
Puerto Rico.” (Intervenor’s Statement, Exhibit 7) 


2. In Paragraph 10, the letter of the Administrator 
dated January 27, 1966, began by stating that “It is re- 
quired that we be furnished by the 15th day after the end 
of each month a breakdown on each shipment from your 
refinery by date, showing the quantities in barrels at 60°F, 
the name of the material shipped, as well as the company 
making the shipment to Districts I-IV, i.e.: Common- 
wealth, Gulf, Sun, New England, ete.” Intervener states 
in Paragraph 11 that Gulf in response to this letter ad- 
vised the Administration “that 5,050 barrels per day 
(‘B/D’) refined by it were shipped to Districts I-IV in 
1965.” The letter more accurately stated that shipments of 
5,050 barrels per day were “made from Caribbean Gulf’s 
Bayamon refinery into Districts I-IV during the year 1965.” 
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3. With reference to Paragraph 16, Intervener asserts 
that in Gulf’s initial certification on February 28, 1966, 
Gulf made no claim that any of the 13,800 barrels per day 
which Gulf shipped from CORCO’s refinery should be a 
part of Gulf’s base. In conjunction with this, it must be 
added that at that time (prior to the cancellation by Esso 
of the exchange agreement), it did not make any difference 
in Gulf’s refinery operations as to whether any of these 
amounts were certified as local demand or import demand. 
Hither way the certification occurred, Plaintiffs could at 
that time import into Puerto Rico crude oil to refine prod- 
ucts sufficient to meet their requirements for local demand 
and for shipments to Districts I-IV of 10,092 barrels per 
day of finished product (5,050 barrels per day from San 
Juan and 5,042 from Ponce via exchange agreements). 


4. In Paragraph 17, Intervener says Gulf admitted “that 
it had previously considered its deliveries to Esso as 


satisfying a demand for use in Puerto Rico” and further 
that Gulf requested an amendment to the Regulation. The 
letter, in fact, made no reference to considering the de- 
liveries to Esso as satisfying a local demand; in fact, the 
second paragraph of the letter clearly states Gulf’s position 
that these volumes had been a “long-standing movement 
of Caribbean manufactured gasoline — made available at 
Ponce through an exchange —to the United States main- 
land.” Moreover, Gulf made clear that it considered itself 
entitled to these volumes under the philosophy of the import 
program and regulations. Gulf suggested that “to maintain 
this historical relationship in Puerto Rico in accordance 
with the intent of the oil import program” a proposed defini- 
tion could merely be added to Section 22 of the Regulation 
or “some other method” could be adopted. (Intervener’s 
statement, Exhibit 6) 


5. In Paragraphs 19 and 20, Intervener attempts to make 
an argument concerning Gulf’s failure to challenge the 
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Administrator by appeal or by requesting additional alloca- 
tion for Districts I-IV. Additional relevant facts are that 
after Plaintiffs had ascertained that the views of the Oil 
Import Administration differed with Plaintiffs’ interpreta- 
tion, Plaintiffs sought to properly utilize their refinery 
capacity and maintain the historical relationship between 
their refinery production and their shipments to the con- 
tinental United States and those of CORCO by shipments 
to District V in 1967. (Tr., pp. 50-52) However, Plaintiffs 
were forced to discontinue their shipments to District V 
by a change in the Regulation providing for a penalty for 
shipments from Puerto Rico to District V in excess of 1965 
shipments, such as had been done in a prior amendment 
involving Districts I-IV. CORCO also had made shipments 
to District V in 1967, but they were permitted to transfer 
these shipments to the East Coast (Exhibit 3, pp. 5-6). 


6. Intervener implies in Paragraph 21 that Gulf did 
nothing until February 23, 1968, to cope with the situation 
and obtain an increase in its allocation. As previously indi- 
cated, Gulf could and did continue its operations unaffected 
during the first allocation period and sought to substitute 
shipments to District V for shipments to Districts I-IV 
during the second allocation period. The regulations were 
amended during the second allocation period so as to pre- 
clude the shipments by Gulf into District V during the 
third allocation period; and it was only at the point of 
the third allocation period beginning April 1, 1968, that 
Gulf had no alternative. As early as September 23, 1966, 
Gulf had asserted its entitlement under the Proclamation 
to the 5,042 barrels per day involved in the exchange agree- 
ments which Gulf had shipped into Districts I-IV in 1965 
(Intervener’s Statement, Exhibit 6). 


7. Intervener’s summarization in Paragraph 22 of Gulf’s 
position is erroneous in that it was and remains Gulf’s 
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position that Gulf was the refiner as well as the shipper of 
the quantities involved; alternatively, Gulf contends that 
shipment alone entitles it to the allocation. 


8. In Paragraph 26, it should be amplified that Gulf 
did in 1965 and could now meet its on-island demand, plus 
the permitted 5,050 b/d shipments to Districts I-IV, and 
also refine the 3,539 barrels per day which it has been denied 
at its San Juan refinery. Moreover, the statement merely 
says that Gulf’s witness admitted Gulf could not have 
refined the additional 13,800 barrels per day. If anything, 
it was admitted that this could not have been done physi- 
eally at Gulf’s refinery at San Juan. Gulf viewed itself as, 
in fact, the refiner of all of the 13,800 barrels per day and, 
absent the processing agreement with CORCO, would 
probably have increased its refining capacity (Tr., p. 63). 


DEFENDANTS’ STATEMENT OF FACTS 


1. On page 2, the Defendants make the same allegation 
as made by CORCO and amplified in Point 2 above. 


2. The Defendants’ description on page 4 of the con- 
tracts constituting the processing agreement between 
CORCO and Gulf are incomplete in that the description 
fails to include the controlling fact that Gulf guaranteed 
CORCO a net realization per barrel under the overall 
transaction of not less than $1.10 nor more than $1.25. 


3. In the paragraph concluding at the top of page 5, 
Defendants fail to state that Plaintiffs contended that they 
were entitled to the allocation for the volumes involved in 
the exchange agreements on the ground that Plaintiffs 
were both the refiner and shipper to Districts I-IV of 
5,042 b/d. 


ADDITIONAL FACTS 

There are certain additional facts not mentioned by 
either Defendants or Intervener which are relevant. These 
relate to the exceptional hardship imposed on Plaintiffs and 
are in summary as follows: 

It will be necessary for Gulf, to meet its commitments, 
to purchase motor gasoline and No. 2 fuel oil to the extent 
that clean products could have been produced in the Puerto 
Rico refinery facilities of Gulf and Caribbean from that 
3.539 barrels per day of crude oil denied them. The Puerto 
Rico refinery facilities of Gulf and Caribbean will be operat- 
ing at less than capacity. Gulf will have to reduce its 
crude oil production rate in Venezuela due to lack of other 
outlets for this crude. Further, the loss to the Venezuelan 
government of tax revenues will adversely affect Gulf’s 
relations in that country. The overall impact will be an 
estimated loss of profits to Gulf and Caribbean of approxi- 
mately $2,500,000 annually (Tr., pp. 29-30; Exhibit 17). 


Jesse P. Luton, Jr. 
P. O. Drawer 2100 
Houston, Texas 77001 


Kenneth C. Keener 
P. O. Drawer 2100 
Houston, Texas 77001 


Thomas P. Kerester 

Suite 700, Blake Building 

1025 Connecticut Avenue, N.W. 

Washington, D. C. 20036 

Telephone: 659-8720 
Attorneys for Gulf Oil Corporation and 
Caribbean Gulf Refining Corporation. 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Gur Ox, Corporation AND 
CaripBEAN Gutr ReErrininc Corp. 
Plaintiff's, 
Vv. 


Civil Action 
Defendants, No. 127-69 


Watter J. HickeEn, ET AL 
and 


CommonweattH Ox. Rerininc Co., Inc. 
Intervenor. 


MEMORANDUM 


Plaintiffs bring this suit for declaratory judgment and 
mandatory injunction. Jurisdiction is based on 28 U.S.C. 
§ 1331, § 2201, ¢ 2202 and 5 U.S.C. §§ 701 et seg. The parties 
have submitted the case on cross-motions for summary 
judgment. 


Plaintiff Gulf Oil Corporation (Gulf) is engaged in pro- 
ducing and refining crude oil and marketing petroleum 
products throughout the world. Plaintiff Caribbean Gulf 
Refining Corporation (Caribbean) is a wholly owned sub- 
sidiary of Gulf and operates an oil refinery in Puerto Rico. 
Defendant Walter J. Hickel is the Secretary of the United 
States Department of the Interior; the other named de- 
fendants are Interior Department officials: the Adminis- 
trator of the Oil Imports Administration and the chairman 
and other two members of the Oil Imports Appeals Board 
(Board). Intervenor Commonwealth Oil Refining Co., Inc. 
(Commonwealth) is an oil refiner with facilities located in 
Puerto Rico. 
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Presidential proclamation 3279 of March 10, 1959, (24 
F.R. 1781), as amended, conferred, inter alia, authority 
upon the Secretary of the Interior to adjust and regulate 
imports of petroleum products into Puerto Rico. Oil Import 
Regulation No. 1, March 13, 1959, (24 F.R. 1907), was 
promulgated to implement the Proclamation and, with a 
view towards this, established the Oil Imports Administra- 
tion, the position of Administrator, and the Oil Imports 
Appeals Board. An oil import allocation ruling of the 
Administrator, affirmed by the Board, is here challenged. 
Plaintiffs contend that the decision of the Board was 
arbitrary, inequitable, and contrary to the Proclamation 
and the Regulation. 


Specifically, Gulf and Caribbean complain of the Board’s 
decision to affirm disapproval of 3,539 of the 37,250 barrels 
per day (b/d) which Gulf and Caribbean certified as their 


estimated requirements and requested as their allocation 
for import into Puerto Rico for the period April 1, 1968 
through March 31, 1969. Estimated requirements (the basis 
established by the Proclamation for allocations) are com- 
puted by totaling the refiner’s local on-island demand with 
a United States mainland shipment quota based on actual 
1965 shipments. These 3,539 b/d represent a volume which 
was the subject matter of an “exchange agreement” be- 
tween Gulf and Caribbean, Commonwealth, and Esso In- 
ternational. Having no refinery capability in Puerto Rico, 
Esso had contracted with Commonwealth for the latter 
to supply Esso with its on-island petroleum requirement. 
Due to the physical locations of the Caribbean and Com- 
monwealth facilities in Puerto Rico, a further arrangement 
was arrived at whereby Caribbean would actually supply 
a part of Esso’s requirements from its refinery and in 
exchange Commonwealth would furnish Caribbean a like 
amount of petroleum products for shipment by Gulf to the 
United States mainland. Gulf and Caribbean claim that 
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they should be “credited” with these 3,539 b/d towards 
their shipment quota as they shipped them from Puerto 
Rico. However, the Board allocated the volume to Com- 
monwealh since it physically refined the product. The 
allocation of the 3,539 b/d is an either/or proposition; 
hence Commonwealth’s intervention. Plaintiffs, moreover, 
not only ask that the court declare defendants’ ruling null 
and void but that it further order that plaintiffs be issued 
a license for the April 1968-March 1969 and all succeeding 
allocation periods based on its on-island demand and ship- 
ment demand of the 3,539 b/d plus an additional 1,503 b/d 
under two similar “exchange agreements” (Commonwealth 
was also the refiner) as well as for 8,758 b/d under a 
“processing agreement” it had with Commonwealth. Pur- 
suant to this latter agreement a Gulf subsidiary in Vene- 
zuela sold crude oil to Commonwealth, another Gulf sub- 
sidiary transported the crude oil to Puerto Rico where 
Commonwealth refined it and then sold the same quantity 
of finished petroleum products to Gulf which shipped 
8,758 b/d of it to the United States mainland. Plaintiffs 
request the court to declare that their total base for import 
allocation be established at 47,511 b/d (28,661 b/d on- 
island demand, 5,050 b/d refined and shipped by them, 
5,042 b/d as a result of “exchange agreements” and 8,758 
b/d from the “processing agreement”) vice the 33,711 b/d 
(28,661 plus 5,050) allowed by the Board. While Plaintiffs 
requested the Board to validate its base as including the 
entire amounts of the “exchange” and “processing” agree- 
ments, they had actually only included the 3,539 b/d in 
their April, 1968-March 1969 allocation request. 


The Board based its denial of Gulf and Caribbean’s 
petition partly upon finding that the petitioners had not 
shown error on the part of the Administrator and partly 
upon its determination that the petitioners had not estab- 
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lished a showing of “exceptional hardship” to a sufficient 
degree to require reversal of the Administrator’s ruling. 


The basic rational for the Administrator’s ruling was 
that, when viewed against the economic considerations 
necessitating the Proclamation, the intent and understand- 
ing at the time of its promulgation was that the shipping 
base portion of the import allocation is to be determined 
by reference to manufacture (refining) and sale, and not 
to sale or shipment alone and that subsequent regulatory 
implementation and actual allocations have been consistent 
with this view. Plaintiffs contend that it was error for the 
Board to conclude that import allocation be made to the 
one who physically refines rather than to the one for whom 
the product is refined or who ships it. Plaintiffs assert that 
neither the Proclamation nor the Regulation support the 
Administrator or the Board. Moreover, plaintiffs contend 
that, in essence and substance, they are the “refiner” under 


the “exchange” and “processing” agreements and that they 
have presented a sufficient showing of “economic hardship” 
by adequately substantiating that the denial of the 3,539 
b/d allocation will result in an annual loss of profits of 
some $2,500,000. 


The Board’s decision reads in part as follows: 


At the close of 1967 or early 1968 a policy decision 
was made to eliminate shipments of petroleum prod- 
ucts from Puerto Rico to District V [western United 
States] and to limit such shipments to the other Dis- 
tricts [of the United States mainland] to the 1965 level 
(except for special arrangements tied to development 
of the Puerto Rican economy). The device chosen 
for making these restraints effective was a limit placed 
on the individual refiner in Puerto Rico, with penalty 
(in the form of loss of future allocation) to any who 
might breach its individual limit. There is no intima- 
tion in Proclamation or Regulations that these specific 
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policy instruments were accompanied by another policy 
change — to break the tie between the requirement for 
foreign crude oil and refinery production. 


The Board believes that the petitioner is correct in 
saying that the applicable Regulations contain no ex- 
plicit requirement that a refiner produce in its own 
plant the product shipped in order to establish a base 
respecting shipment to Districts I-IV [eastern United 
States]. The Regulations are silent on the point, per- 
haps because the link to production was apparently 
understood and accepted since the inception of man- 
datory controls by all concerned, including the peti- 
tioner. 


Gulf séems to be saying to the Board: we are a rec- 
ognized refiner in Puerto Rico and not a mere mer- 
chant as are some other oil companies. With our 
refiner’s status established, and in view of the absence 
of specific prohibition in the Regulation, we claim that 
part of the shipments base (and therefore of the re- 
finery allocation) of our competitor refiner should be 
given to us on the basis of our merchant operations. 
Surely this is neither equitable nor logical. The Board 
cannot agree with petitioner that the Administrator 
erred in computing petitioner’s current allocation. 

Gulf has given relatively little effort to development 
of its claim of exceptional hardship. It has rested on 
a general identification of certain disadvantageous ad- 
justments which it states the company must make. Gulf 
estimates loss of profits in significant amount, but the 
method and nature of this estimate are not explained 
and are not documented. The Board believes it may be 
possible for Gulf, with the scope and diversity of its 
operations, to adjust to its current Puerto Rican allo- 
cation without exceptional hardship. This belief is 
supported to some degree by the record which shows 
that petitioner has made some dramatic shifts in 
its product distribution patterns in recent years, ap- 
parently without financial distress. Petitioner’s evi- 
dence of exceptional hardship is not considered ade- 
quate. 
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It is well settled that courts will not overrule an inter- 
pretation or decision of an administrative body unless it 
can be shown that the ruling is arbitrary, unreasonable, 
without foundation in the evidence before it, or inconsistent 
with the controlling regulations. Udall v. Tallman, 380 U-S. 
1 (1965) ; Bowles v. Seminole Rock Co., 325 U.S. 410 (1944). 

The Board’s decision is based on historical practice and 
is consonant with past interpretation and implementation 
of the Proclamation and the Regulation. Examination of 
the motions for summary judgment, the statements of ma- 
terial facts, and the points and authorities with exhibits 
attached thereto, clearly reveals that the decision of the 
Board is reasonable and consistent with the evidence pre- 
sented and is not arbitrary or capricious. 


Accordingly, it is this 11th day of July, 1969, 


Adjudged that defendants’ and intervenor’s motions for 


summary judgment be and they hereby are granted and 
plaintiffs’ motion for summary judgment is denied. 
Counsel will submit an appropriate order. 


Jno. Lewis Smith, Jr. 
United States District Judge 


A true copy 
Robert M. Stearns, Clerk 
By Virginia T. Meador 
Deputy Clerk 
7-11-69 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Gur Om Corporarion aND 
CaripBEAN Gur Rerininc Corp. 


Plaintiff's, 
Vv. 


+ Civil Action 
Waurter J. HickEL, er au ua 
Defendants, No. 127-69 


and 
CoMMONWEALTH Ort REFINING Co., Inc. 


Intervenor. 


ORDER 


This case having come on for hearing on Defendants’ 
and Intervenor’s motions for summary judgment and on 
Plaintiffs’ cross-motion for summary judgment, and the 
Court having heard the oral arguments of all parties and 
having examined the motions and cross-motion for sum- 
mary judgment, the statements of material facts, and the 
various memoranda of points and authorities with exhibits 
attached thereto, and it appearing that there is no genuine 
issue as to any material fact and that Defendants and In- 
tervenor are entitled to summary judgment as a matter of 
law. 


IT IS, THEREFORE, ORDERED: 


1. Defendants’ and Intervenor’s motions for summary 
judgment be, and they hereby are, granted. 


2. Plaintiffs’ cross-motion for summary judgment be, 
and it hereby is, denied. 
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3. Judgment is entered in favor of Defendants and In- 
tervenor and against Plaintiffs, and the action is dismissed. 
Dated this 28th day of July, 1969. 


United States District Judge 
No objection as to form: 


Thomas P. Kerester 
Counsel for Plaintiffs 
David Orlikoff 
Counsel for Defendants 


Dennis M. Flannery 
Counsel for Intervenor 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 23,492 


GULF OIL CORPORATION and CARIBBEAN 
REFINING CORPORATION, 


Appellants, . 
v. 
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the Interior; JOSEPH J. SIMMONS, 
Administrator, Oil Import Admin- 
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Chairman; PAUL H. RILEY; STANLEY 
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and COMMONWEALTH OIL REFINING COMPANY, 
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ON APPEAL FROM THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEES WALTER J. HICKEL, 
JOSEPH J. SIMMONS, GLEN D, JOHNSON, 
PAUL H. RILEY and STANLEY NEHMER 


STATEMENT OF THE ISSUES PRESENTED* 
1. Whether it was arbitrary or capri¢ious for the Oil Im- 
port Administrator and the Oil Imports Appeals Board to deter- 


mine that under Presidential Proclamation 3279 and the o11 import 


* This case has not previously been before this Court, 


regulations issued thereunder, credit for certain shipments of 
ofl to the continental United States in 1965 be awarded to the 
refiner of that oil and not the shipper. 

2. Whether the courts may review a determination of the 
Board declining to grant an oil company a special import alloca- 
tion on the grounds of “exceptional hardship", and, if there is 
such review, whether the determination of the Board here denying 


such an allocation was arbitrary or capricious. 


REFERENCES AND RULINGS 
The memorandum opinion of the district court was issued on 


11, 1969. It has not yet been reported. 


STATEMENT OF THE CASE 

This is an action brought by the Gulf 011 Corporation and 
its wholly-owned subsidiary, Caribbean Gulf Refining Corporation, 
to review a decision of the Oil Import Appeals Board establishing 
the allocation of the amount of crude and unfinished o11 they 
could import into Puerto Rico in the period April l, 1968, through 
March 31, 1969. The district court upheld the determination of 
the O11 Import Appeals Board, and the plaintiffs have filed this 


aopes te 


1. Background: The system of o11 import controls. The 
background and general features of the Mandatory 011 Import Pro- 


gram, established pursuant to Presidential Proclamation 3279 


1/7 The following abbreviations are used herein: Tr.” refers to 
Che transcript of testimony at the administrative hearing; unless 
otherwise noted, "Exh." refers to the exhibits submitted in the 


administrative proceedings. 
pn 


of March 10, 1959,2/ have been described in Atlantic Refining 


Co. v. Standard O11 Co., 113 U.S. App. D.C. 20, 304 F. 2d 387 
(1962), and Pancoastal Petroleum Ltd. v. Udall, 121 U.S. App. 
D.C. 193, 348 F. 2d 805 (1965). See also Texas American Asphalt 
Corp. v. Walker, 177 F. Supp. 315 (S.D. Tex., 1959); Kellam, 
Regulation of O11 Imports, 1961 Duke L.J. 175. Stated vriefly, 
the restriction of o11 imports to this country started with a 
Voluntary Program in 1957, as the result of a major influx of 
oil from the Middle East which began to supplant domestic oil to 


such a degree that domestic exploration was curtailed. . When the 


Voluntary Program proved unsatisfactory the present mandatory 


program was instituted in 1959 by Proclamation 3279, issued by 
the President pursuant to 19 U.S.C. 1352a(b) (1958 ea.) .2/ 
The Presidential Proclamation, as amended, divides the Con- 


tinental area of the United States into Districts I-IV, comprising 


27 CFR. I76I (1959), as amended at 24 FOR., 3527, ILFS (19g, ; 
2! 811 (1961); 27 F.R. 9683, 11985 


25 F.R. 13985 (1960); 26 F.R. 507, 

(1962); 28 F.R. 4077, 5931 (1963); 30 F.R. 15459 (1965); 32 F.R. 
5919, 10547, 15701 (1967); 33 F.R. 1171 (1968). The Proclamation 
also appears as a note to 19 U.S.C. 1862. 


3/ That statute provided that when the Director of the office of 
Defense and Civilian Mobilization advises the President that he 
4s of the opinion that an article 4s being imported in'such quan- 
tities or under such circumstances as to threaten the national 
security, the President, unless he makes a contrary determination, 
"shall take such action * * * as he deems necessary to adjust the 
4mports * * * so that such imports will not so threaten to impair 
the national security". 19 U.S.C. 1352a(b) (1958 ed.) has since 
peen replaced by Section 232 of the Trade Expansion Act of 1962, 
19 U.S.C. 1862 (1954 ed.), the provisions of which are’ in sub- 
stance the same as those of 19 U.S.C. 1352a(b) (1958 ed.). 
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the area east of the Rocky Mountains, and District V, the West 
Coast. Puerto Rico constitutes a separate district. Section l 
of the Proclamation provides that no crude oil, unfinished oils, 
or finished products may be brought into District I-IV, V, or 
Puerto Rico except by a person who has been licensed and assigned 
an allocation by the Secretary of the Interior. Section 2 in- 
structs the Secretary to set a total maximum level of imports 

for each area. Section 3, discussed in detail below, establishes 
the formulas for allocating the quota for each area. Under 
Section 4, an aggrieved party is granted the right to challenge 

2 decision of tne Secretary before a special Appeals Board. 
Section 4 additionally authorizes the Secretary to empower the 
Board, within the limit of the quotas established under Section 
2, to modify an allocation "on the grounds of exceptional hard- 
ship or error’. 

Under the Proclamation, responsibility for the administra- 
tion of the program and the issuance of regulations to implement 
it is delegated to the Secretary. The Secretary's regulations 
implementing the Proclamation are set forth at 32A C.F.R. Ch. X, 
Oil Import Regulation 1 (Rev. 5). By these regulations, the 
Secretary has in turn delegated his responsibility for the ad- 
ministration of the program to the O41 Imports Administrator. 


For oil importers located in the continental United States 


(Districts I-IV and District Vv), the basic allocation formula, 


established by Section 3(b)(1) of the Proclamation and the 


nalts 


implementing repulationse assigns to "persons having refinery 


capacity" in these districts an allocation for the import of 
erude and unfinished oils based upon a percentage of the input 
of their refineries during a given period of time. With respect 
to Puerto Rico, Section 3(b)(2) of the original Proclamation of 
March 10, 1959 (24 F.R. 1781) provided that imports of ‘crude oil 
and unfinished oils into Puerto Rico be allocated on a similar 
basis, e.g. "among persons having refinery capacity in Puerto 
Rico in relation to refinery inputs" during a given period in 
1958. 

In 1965 the provisions of the Proclamation pertaining to 
Puerto Rico were amended. Section 3(d) (2)2/ of the amended 
Proclamation which has been implemented by Section 15 of 
Oil Import Regulation 1, provided for allocations of imports 
of crude oil and unfinished oils into Puerto Rico “among per- 
sons having refinery capacity in Puerto Rico" in 1964 on the 
basis of their "estimated requirements" for crude and un- 
finished oils. A penalty provision was added pertain- 
ing to shipments by allocation holders to Districts I-IV 


47 320A CFR Ch. X, O11 Import Regulation 1, Section 10, alals 


5/ Section 3(b)(2) is now substantially the same as in'1965 ex- 
cept that an originally decreed the Proclamation only applied 
to Districts I-IV; in 1968 District V was included in the re- 
striction. 33 F.R. 1171 (January 29, 1968). Section 3(b) (2) 
presently provides (the provisions added in 1968 are indicated 
by brackets): 


(Footnote contd. on next page) 
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Although such shipments of oils to the mainland were not for- 
bidden, they were limited to the amounts shipped in the base 
year 1965. If in a specified annual period an allocation holder 
“ships" to Districts I-IV unfinished oils or finished products 
or “sells unfinished oils or finished products * * * which are 
shipped“ there is an amount greater than the quantities "so 


shipped" or "which he sold and were so shipped” in 1965, his 


next allocation would be reduced by the amount of the excess .o/ 


Tne penalty clause in the 1965 amendment did not apply to 


shipments to District V from Puerto Rico until January 1968. 


5/7 {conta.) Such regulations shall provide for the 
allocation of imports of crude oi41 and un- 
finisned oils into Puerto Rico among persons 
having refinery capacity in Puerto Rico in the 
calendar year 1964 on the basis of estimated 
requirements, acceptable to the Secretary, of 
each such person for crude oil and unfinished 
oils. The regulations shall provide also 
that if, during a period comprising the same 
number of months as an allocation period and 
ending three months before the beginning of 
the allocation period, any such person ships 
to Districts I-IV [or to District Vv] unfin- 
4shed oils or finished products (other than 
residual fuel ofl to be used as fuel) or 
sells unfinished oils or finished products 
(other than residual fuel o41 to be used as 
fuel) which are shipped to Districts I-IV {or 
to District V] in excess of the volume of 
unfinished oils or finished products (other 
than residual fuel oil to be used as fuel) 
which he 30 shipped or which he sold and 
were so shipped during the year 1965, the 
person's allocation for the next allocation 
period shall be reduced by the amount of the 
excess. * * * " 


The 1968 amendment, apart from the addition of District V to the 
penalty clause, deleted certain extraneous language from the 
1965 amendment. 

6/ Residual fuel oils to be used as fuel were excluded from the 
Timit. 


ibe 


At that time, the Proclamation was amended again so that shipments 


to District V were restricted to the 1965 level in the same manner 


as shipments to Districts I-IV (33 C.F.R. 1171) 2/ 


2. Facts pertinent to this case. The present dispute con- 
cerns the allocation for the 1968 allocation period (April 1, 
1968, through March 31, 1969) of Gulf O11 Corporation (Gulf), 
and its wholly-owned subsidiary, Caribbean Gulf Refining Corpora- 
tion (Caribbean). 

Gulf's subsidiary, Caribbean, operates a refinery at San Juan, 
Puerto Rico. A competitor, Commonwealth O11 Refining Company 
(CORCO), operates a refinery at Ponce, Puerto Rico. From 1955 
until 1967, Gulf and Caribbean were involved in a contractual 
agreement with Esso International Co. Originally, the contract 
had simply been that Esso, which did not have a refinery in Puervo 
Rico, would purchase gasoline from Caribbean to supply: to Esso's 
customers in San Juan (Tr. 20; App. 44). Later, the contract was 
amended to become a "buy/sell" arrangement whereby Esso would 
pay for its purchase by returning to Caribbean a like amount of 
gasoline on the United States Gulf Coast (Id.). 

In 1956, when CORCO began operating its refinery at Ponce, 
Puerto Rico, Esso and Caribbean amended the agreement to provide 
that Esso would return the gasoline to Caribbean at Ponce instead 
of on the Gulf Coast (Id.). Subsequently, Gulf acquired Carib- 
pean, and the contract became one petween Gulf and Esso (Tr. 213, 


App. 45). As described by Gulf at the administrative hearings, 


changes are indicate n footnote 5, Supra. 
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the Gulf-Esso agreement was nothing more than a simple barter 
arrangement: Esso purchased its gasoline from Gulf's Caribbean 


refinery at San Juan, and Esso paid for this gasoline in kind by 


delivering an equal amount of gasoline to Gulf at Ponce (Tr. 42-44; 


App. 63-64 ). 3,539 barrels/day (b/d) of o11 were thus "exchanged" 
in 1065 under this agreement. Gulf in 1965 shipped the 3,539 b/d 
it received under the agreement to Districts I-IV (Tr. 19; App. 
43-44). 

CORCO was not in any way a party to this Gulf-Esso exchange 
contract. CORCO was a party only to a contract between itself 
and Esso whereby Esso had agreed to purchase its total require- 
ments for refined petroleum products in Puerto Rico from CORCO 
(Gulf Brief, p. 4; CORCO Brief, p. 12). Esso, however, was ob- 
ligated under its contract with Gulf to deliver gasoline to Gulf 
at Ponce. Since Esso did not have a refinery in Puerto Rico, 
Esso complied with this obligation of its contract with Gulf by 
directing CORCO to deliver from its Ponce refinery to Gulf the 
amount of gasoline Esso had agreed to deliver to Gulf (Gulf Brief, 

7Ta/ 
p-o)--, 

These arrangements between Gulf and Esso, and between Esso 
and CORCO, were in effect in 1965 -- the base year under the 
penalty clause of the amended Proclamation -- and they continued 
in effect until November 30, 1966. At that time, Esso terminated 


the exchange agreement with Gulf, as it had made arrangements to 


a pparently an BBO construe ss0'8 0 gation under 
Its contract with CORCO as being for Esso to purchase a quantity 
of oil from CORCO equal to Esso's total Puerto Rico requirements, 
and not necessarily the actual requirements themselves. 


a: 


receive its San Juan requirements from CORCO -- instead of Gulf -- 
by a pipeline direct from Ponce (Gulf Petition, p. 5; Tr. 21; 
App. 45). 

As previously noted, under the Proclamation, as amended in 
1965, and the implementing regulations, a person "having refinery 
capacity in Puerto Rico" entitled to an allocation is penalized 
by a reduction in his allocation if in a given annual period he 
"Ships" unfinished oils or finished products to Districts I-IV 
or "sells * * * [such oils] which are shipped" there in an 
amount greater than the quantities "so shipped" or “which he 
sold and were so shipped" in 1965. Until just prior to termina- 
tion of the Esso-Gulf exchange agreement, there had been no dis- 
pute that the 3,539 b/d of petroleum products refined and sold 
4n 1965 by the CORCO refinery and shipped by Gulf to Districts 
I-IV were to be credited to CORCO for purposes of computing under 
the Proclamation the quantities of oils shipped, or sold and shipped, 
to Districts I-IV in 1965. CORCO had been considered to be cre- 
dited with this oil not only by CORCO, which claimed credit for 
that oil, and the Administrator, who attributed that o11 to CORCO; 
Gulf itself, when asked by the Administrator to list 1965 ship- 
ments to Districts I-IV, did not claim credit for the oil, but 
claimed credit only for the 5,050 b/d shipped in 1965 from its 
Caribbean refinery in Puerto Rico to Districts I-IV (See CORCO 
Brief, pp. 11-14; Exh. 3 to CORCO Statement of Material Facts; 
App. 260)i Additionally, Gulf's certification of estimated re- 


r shippments to Districts I-IV in the 1966 allocation 


quirements fo 
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period (April 1, 1966-March 31, 1967), upon which its allocation 
for that period was based, did not include shipments under its 


exchange agreement with Esso (CORCO Brief, pp. 15-16; Exh. 5 to 


CORCO Statement of Material Facts; Gulf letter of March 11, 1966, 


attached to "8A2/68 letter"; App. 186-187). 

With Esso about to terminate the exchange agreement, however, 
Gulf became discontented with CORCO receiving credit for the 1965 
shipments of 3,539 b/d subject to the Esso-Gulf exchange agree- 
ment. Ina letter of September 23, 1966, to the Administrator, 
Gulf accordingly proposed an amendment to the regulations which 
would shift credit for the shipments to itself (Exh. 6 to CORCO 
Statement of Material Facts; App. 264-268). This proposed regula- 
tion was not accepted by the Administrator, however (Exh. 7 to CORCO 

tatement of Material Facts; App. 269). Gulf, apparently recog- 

nizing that under existing law it was not entitled to credit for 
the extra 3,539 b/d, on January 30, 1967, certified that for the 
1967 allocation period (April 1, 1967-March 1, 1968) ts require- 
ments for shipments to Districts I-IV were only 5,050 b/d, the 
amount shipped from its Caribbean refinery in 1965 (See CORCO 
Brief, pp. 17-18; Exh. & to CORCO Statement of Material Facts; 
Guif letter of January 30, 1967, attached to "8/12/68 letter"; 
App. 270 ). 

In 1968, however, Gulf shifted its position, and claimed 
that under existing law it -- and not CORCO -- was entitled to 
be credited with the 3,539 b/d shipped in 1965 from the CORCO 


refinery to Districts I-Iv Pursuant to the Esso-Gulf exchange 


agreement .8/ Gulf sought an import allocation for the 1968 


allocation period (April 1, 1968, through March 31, 1969) of 
37,250 b/d based on estimated requirements for Puercountee de- 
mand of 28,661 b/d and for Shipments to Districts I-Iv of 8,589 
b/d (Gulf Exh. 19; App. 1). The 8,589 b/a of regquinenente for 
Shipments to Districts I-Iv exceeded by 3,539 b/d the 1965 ship- 
ments of 5,050 b/d from Gulf's Caribbean refinery to Districts I- 
Iv. 

Gulf admits that the reason it shifted its position was that 
the Proclamation was amended in January, 1968, effectively to 
bar any shipments by it to District v (Gulf Brief, pp. 8-9). The 
1968 amendment limited shipments to District V, as the 1965 
amendment had for shipments to Districts I-IV, to the 1965 level, 
which, in Gulf's case, was zero. In the 1967 allocation period, 
Gulf's allocation had included some 4,000 b/d of estimated re- 
quirements for shipments to District V (Exh. 8 to CORCO State- 
ment of Material Facts; Gulf letter of January 30, 1967, attached 
to "8/12/68 letter"; App. 189 ); unless Gulf obtained a comen- 
surate increase in another category of its estimated requirements, 
such as shipments to Districts I-IV, Gulf was faced with a re- 
duction in its allocation imposed by this 1965 amendment of 
4,000 b/d. 

Gu also claimed cre or shipments from e RCO re ery 
under similar exchange agreements between Gulf and Mobil and 


Sinclair, and for shipments from the CORCO refinery under what 
Gulf called a "processing agreement" between Gulf and CORCO. 
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The Administrator, however, refused to accept Gulf's new 


position. On ‘April 1, 1968, the Administrator issued to Gulf a 


license authorizing import into Puerto Rico of 33,711 barrels a 


day of crude and unfinished oils. This was 3,539 barrels a day 
less than the quantity of 37,250 b/d sought by Gulf for the 1968 
allocation period. The Administrator found that Gulf's 1965 
shipments under the Proclamation to Districts I-IV were 5,050 
» and based Gulf's allocation on that amount ("OIA Report; 
. 194, 40-41). 

3. The administrative proceedings. Gulf on April 29, 1968, 
filed a petition with the O11 Import Appeals Board challenging 
the action of ‘the Administrator and requested that its allocation 
be increased by 3,539 b/d to 37,250 b/d (Petition, April 29, 1968; 
Aoc. & ). In. its presentation to the Board, Gulf contended that 
the Administrator had erroneously interpreted the Proclamation 
and regulations to give CORCO instead of Gulf credit for the dis- 
puted shipments. CORCO intervened in the proceedings to oppose 
the claims of Gulf. 

The Board, in its decision, found that the Administrator had 
correctly applied the regulations to give credit for the shipment 
to CORCO, and'not Gulf. The Board ruled that under the Proclama- 
tion and regulations finished products which were shipped to the 
mainland in 1965 mst be credited to the refinery which produced 
them, not to the shipper. The Board also found that Gulf had 
made no showing of an "exceptional hardship" such as to entitle 
4t to discretionary relief from the allocation (Decision of 
Board; App. 196). 


4, Decision of the district court. After the adverse de- 


cision of the O11 Import Appeals Board, Gulf brought this action 
for declaratory and injunctive relief in the district court. 


The district court, however, awarded summary judgment in favor 
of the defendants. The court noted that "[t]he Board's decision 
is based on historical practice and is consonant with’ past inter- 
pretation and implementation of the Proclamation and the Regu- 
lation. Examination of the motions for summary judgment, the 
statement of material facts, and the points and authorities with 
exhibits attached thereto, clearly reveals that the decision of 
the Board is reasonable and consistent with the evidence pre- 


sented and is not arbitrary or capricious." 


STATUTES AND REGUI-ATIONS INVOLVED 
Section 3 of Presidential Proclamation 3279, as amended, pro- 
vides in relevant part: 


(a) The Secretary of the Interior is hereby 
authorized to issue regulations for the purpose 
of implementing this proclamation. Such regu- 
lations shall be consistent with the levels es- 
tablished in this proclamation for imports of 
crude oil, unfinished oils, and finished prod- 
ucts into Districts I-IV, into District V, and 
into Puerto Rico, and shall provide for a system 
of allocation of the authorized imports of such 
crude oil, unfinished oils and finished products 
and for the issuance of licenses pursuant to | 
such system, with such restrictions upon the 
transfer of allocations and licenses as may be 
deemed appropriate to further the purposes of 
this proclamation. 


* * 


(b)(2) Such regulations shall provide for 
the allocation of imports of crude oil and un- 
finished oils into Puerto Rico among persons 
having refinery capacity in Puerto Rico in the 
calendar year 1964 on the basis of estimated 
requirements acceptable to the Secretary, of each 
such person for crude oil and unfinished oils. 
The regulations shall provide also that if, 
during a period comprising the same number of 
months as an allocation period and ending three 
months before the beginning of the allocation 
period, any such person ships to Districts I-IV 
or co District V unfinished oils or finished 
products (other than residual fuel oil to be 
used as fuel) or sells unfinished oils or fin- 
ished products (other than residual fuel oil 
to be used as fuel) which are shipped to Districts 
I-IV or to District V in excess of the volume of 
unfinished oils or finished products (other than 
residual fuel oil to be used as fuel) which he 
so shipped or which he sold and were so shipped 
during the year 1965, the person's allocation 
for the next allocation period shall be reduced 
oy the amount of the excess. In addition, the 
Secretary may provide by regulation for the 
making, in instances in which the Secretary de- 
termines that such action would not impair the 
accomplishment of the objectives of this proc- 
jamation, of allocations of imports of crude 
oil and unfinished oils into Puerto Rico to 
persons as feedstocks for facilities which will 
be established or for the operation of facili- 
ties which are established and which in the 
judgment of the Secretary will promote substan- 
tial’ expansion of employment in Puerto Rico 
through industrial development, and such regu- 
lations shall provide for the 4mposition of 
such conditions and restrictions upon such al- 
locations as the Secretary may deem necessary 
to assure that any imports 80 allocated are 
used for the purposes for which an allocation 
48 made and that the holder of such an allocation 
fulfills commitments made in connection with the 
making of the allocation. 


* * * * * 


Section 4(b) of Presidential Proclamation 3279 provides 


relevant part: 


The Appeals Board may be empowered, within 
the limits of the maximum levels of imports es- 
tablish in section 2 of this proclamation (1) to 
modify, on the grounds of exceptional hardship 
or error, any allocation made to any person 
under such regulations; * * *. The Secretary 
may provide that the Board may take such action 
on petitions as it deems apprepriate and that the 
decisions by the Appeals Board shall be final. 


32A CFR Ch. X, O11 Import Regulation 1 (Rev. 5) Section 15, 


provides in relevant part :2/ 


(a) For each allocation period, the Ad-. 
ministrator shall recommend to the Secretary : 
an allocation of imports of crude oil and un- 
finished oils for each applicant having refinery 
capacity in Puerto Rico during the calendar year 
1964 based upon estimates of the requirements 
of such applicant for the allocation period. | 
Allocations will be made by the Secretary upon 
consideration of the Administrator's recommenda- 
tions. 


(b) If, during the calendar year 1968, a4 
person who will receive an allocation under 
paragraph (a) of this section for the alloca- 
tion period April 1, 1968, through March 31, 
1969, ships to Districts I-IV or to District V 
unfinished oils or finished products (other 
than residual fuel o11 to be used as fuel), or 
sells unfinished oils or finished products (other 
than residual fuel o11 to be used as fuel) which 
were shipped to Districts I-IV or to District V 
in excess of the volume of unfinished oils or 
finished products scones than residual fuel oil 
to be used as fuel) which he so shipped or which 
he sold and were so shipped to the respective 
districts during the calendar year 1965, the : 
person's allocation for the allocation period 
April 1, 1969, through March 31, 1970, shall be 
reduced by the amount of the excess. There- 
after, each succeeding allocation made to such a 


The dates o e allocation periods have been amended an- 
nually. At the time the administrative proceedings were begun 
in 1968, the allocation period covered by the regulation was 
the period April 1, 1968, through March 31, 1969. 


= 15 = 


person shall be reduced by the amount by which 
shipments (as described above in this paregraph) 
made dy or attributable to such person during 
the calendar year immediately preceding the be- 
ginning of the allocation period exceeds ship- 
ments made by or attributable to such person 
during the calendar year 1965. 


> * + * * 
32A CFR Ch. X, O11 Import Regulation 1 (Rev. 5), Section 21, 
provides in relevant part: 


* * * * * 


(>) The Appeals Board shall consider peti- 
tions by persons affected by this regulation 
and may, within the limits of the maximum levels 
of imports established in section 2 of Proclama- 
tion 3279, as amended: 

(1) Modify any allocation made to any per- 
son under this regulation on the grounds of 
exceptional hardship or error; 


# % + * * 


Other relevant statutory and regulatory provisions are set 


forth in the appendix to CORCO's brief. 


SUMMARY OF ARGUMENT 
1. The administrative determination that credit be awarded 


to CORCO for the 3,539 b/d refined by the CORCO refinery in 1965 


and shipped to Districts I-IV pursuant to the "Gulf-Esso exchange 
agreement is not arbitrary and capricious. The Proclamation 
focuses on refinery operations, and it is reasonable for the 
Administrator and Board to conclude, under the language of the 
Proclamation, that the company which actually refined the oil 

4s entitled to credit. The Gulf-Esso exchange agreement, on 


which Gulf relies, is nothing more than an agreement for the 
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sale of Gulf's o11 with payment in kind, and it is entirely 


reasonable for the Administrator and the Board, in the administra- 
tion of the Proclamation, not to base allocations on a hypothe- 
tical situation which might have been had Gulf not decided to 
sell its oil in this manner. Since the action of the: Administra- 
tor and Board is reasonable, it must be upheld. E-g. Udall v. 
Tallman, 380 U.S. 1, 16-18 (1965). 

2. The Board's action in denying Gulf an allocation based 
on “exceptional hardship" is not subject to judicial review. 
But if the action is subject to review, the Board was clearly 
acting within its discretion and its decision is not erniionaery 
or capricious. Such an allocation is only to be granted in 
rare cases, and the record is totally devoid of any ener why 


Gulf's alleged hardship here is “exceptional”. 


ARGUMENT 
I 
THE DECISION OF THE ADMINISTRATOR, 
AFFIRMED BY THE OIL IMPORT APPEALS 
BOARD, THAT CREDIT FOR THE 1965 
SHIPMENT BE AWARDED TO CORCO WAS 
NOT ARBITRARY AND CAPRICIOUS. 

Gulf challenges the decision of the Administrator ‘deter- 
mining that CORCO, and not Gulf, was entitled to be credited in 
computing its import allocation with the 3,539 b/d shipped in 
1965 from the CORCO refinery to Districts I-IV pursuant to the 
instructions of Esso, which was a party to the Gulf-Esso exchange 


agreement. The Board affirmed the Administrator's determination, 
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finding that under the Proclamation and the oil import regula- 
tions the company which refined the petroleum products and sold 
them for shipment to Districts I-IV, and not the company which 
merely shipped the products to Districts I-IV, was entitled to 
be credited with that quantity. As we shall now show, the de- 
termination of the Administrator, affirmed by the Board, was 
plainly a reasonable one, and accordingly was correctly upheld 
by che district court. 


> 


1. The determination of the Administrator and Board mst 
be upheld unless aroitrary or capricious. Preliminarily, it 
should be noted that in assailing the interpretation and appli- 
cation of the Proclamation and regulations by the Administrator 
and Board charged with administration of the Mandatory Oil Im- 
port Program, Gulf mist overcome a strong presumption of valid- 
aty. E.g. Udall v. Tallman, supra, at pp. 16-18; Bowles v. 
Seminole Rock Co., 325 U.S. 410 (1944); Pancoastal Petroleum 
Ltd. v. Udali, 121 U.S. App. D.C. 193, 348 F. 2d 805 (1965); 


Udall v. Washington, Virginia and Maryland Coach Co., U.S. App. 
DC , 396 F. 2a 765, 769 (1968), certiorari denied 393 U.S. 


1017. In Udall v. Tallman, Supra, the Court observed that "CwJ]hen 


faced with a problem of statutory construction, this Court shows 
great deference to the interpretation given the statute by the 
officers or agency charged with its administration * * *. When 
the construction of an administrative regulation rather than a 


statute is in issue, deference is even more clearly in order." 
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380 U.S. at 16. The Supreme Court applied the same principle 

to the construction of the Executive Order at issue there, ruling 
that "[i]f * * * the Secretary's interpretation [of the Executive 
Order] is not unreasonable, if the language of the order bears 
his construction", the Secretary's decision must be upheld. 380 
U.S. at 18. Moreover, when there is more than one solution to 

an administrative problem, a court will not substitute its judg- 
ment for that of the agency, but will uphold the solution of the 


agency if it had a rational basis. E.g. Udall v. Washington, 
Virginia, and Maryland Coach Co., supra, at 398 F. 2d 769. And, 
in Pancoastal Petroleum Ltd. v. Udall, supra, where the plaintiff 
was seeking to set aside a decision of 
Board with respect to his quota, this Court observed ( 
App. D.C. at 195; 348 F. 2d at 807): 

The administrative interpretation here chal- 

lenged is supported by the general presumption 

of validity and in particular by the fact that 

the regulation is being interpreted and applied 

by a board which is an affiliate of, if not 

identical with, the officer who fashioned the 

wording. 
Thus, it is plain that in order for Gulf to prevail it must show 
that the Administrator's and the Board's interpretation of the 
Proclamation and regulations is without any rational basis. 

2. The determination of the Administrator and Board is 


clearly reasonable. At issue is the interpretation of Section 


3(b)(2) of the Proclamation, which, omitting irrelevant language, 


provides: 


Such regulations shall provide for the 
allocation of imports of crude oil and un- 
finished oils into Puerto Rico among persons 
having refinery capacity in Puerto Rico in the 
calendar year 1964 on the basis of estimated 
requirements, acceptable to the Secretary, of 
each such person for crude oil and unfinished 
oils. The regulations shall provide also that 
if, during * * * [an annual period ending 
three months before the allocation period be- 
gins] any such person ships to Districts I-IV 
* * # unfinished oils or finished products * + # 
or sélis unfinished oils or finished products 
* * * which are shipped to Districts I-Iv * * * 
in excess of the volume * * * which he so shipped 
or which he sold and were so shipped during the 
year 1965, the person's allocation for the next 
allocation period shall be reduced by the 
amount of the excess. * * * 


Section 15 of the regulations, implementing the Proclamation, 
contains similar language which Gulf concedes "does not differ 


in any significant respect insofar as the issues here material 


™ 10 
are concerned” (Gulf Brief, pp. 23-28) 22/ Consequently, although 


the following discussion is phrased in terms of interpreting the 
Proclamation, the same considerations apply equally to the in- 


11 
terpretation of the ee 


2 
any signifi 
from the Proclamation. ) and (b) are set forth at 
pp. 15-16, supra. 


11/ Gulf in Point II of its prief asserts that "(t]he interpre- 
tation of the o11 import regulation relating to Puerto Rico by 
the O11 Import Appeals Board and the District Court is incon- 
sistent with the provisions of the Presidential Proclamation 
governing oil imports into Puerto Rico with respect to the 3,539 
p/a previously 4nvolved in the exchange agreement between Gulf 
and Caribbean and Esso." In light of Gulf's concession that the 
language of the regulation does not differ in any significant 
respect from that of the Proclamation, we fail to see how the 
4gsue presented in Point II of Gulf's brief can be any different 
from the issue in Point I. 
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The Proclamation focuses on the person who is the refiner 
in Puerto Rico of the o41: "Such regulations shall provide for 
the allocation of imports * * * into Puerto Rico among. persons 
having refinery capacity in Puerto Rico * * *,." The Proclamation 
then provides that for such a refiner, his allocation shall be 
based on the amount of his estimated requirement “for crude oil 
and unfinished oils" -- again, the allocation is tied to refinery 
operations. The Proclamation continues by providing that the 
allocation holder shall, however, be penalized by @ commensurate 
reduction in his allocation if he "ships" to Districts I-IV, or 
"sells * * * [oils] * * * which are shipped” to Distri¢ts I-IV, 
in excess of the quantities of o11 "so shipped or which he sold 
and were so shipped" during 1965 to Districts I-IV. Certainly, 
with respect to the 3,539 b/d refined by CORCO in 1965 and, 
pursuant to the Gulf-Esso exchange agreement, shipped to Districts 
I-IV, CORCO falls squarely within this language of the Proclama- 
tion as a refiner entitled to credit for the 1965 shipments: it 
4s a person “having refinery capacity”, with requirements for 
crude and unfinished oils, who "sold" oils which “were shipped” 
to Districts I-IV. 

Gulf argues that it, too, falls within the language of the 
Proclamation, and the similar language of the regulations. Gulf 
4s a person "having refinery capacity in Puerto Rico", with re- 
quirements for crude and unfinished oil, and Guir "shipped" the 


3,539 b/d of o11 subject to the Esso exchange agreement to 


Districts I-IV in 1965. Under a literal reading of the Proclamation, 
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it is, perhaps, true that the language may be read to cover 
Gulf as well as CORCO. But, obviously the Proclamation, the 


plain purpose of which is to limit shipments to Districts I-IV, 


cannot be interpreted to that both Gulf and CORCO receive credit 
for the same 3,539 b/d of oil. The Administrator and the Board 
decided that the appropriate interpretation of the Proclamation 
and regulations was that CORCO receive credit for the 1965 ship- 
ments, since CORCO actually refined the 3,539 b/d of oil in 
question. The Board, in its decision, noted that Gulf shipped 
the oil to the’ miniland through its "merchant" operations, while 
the Proclamation and regulations were based on the "tie" between 
crude oil imports and refinery production (Board Decision, pp. 
3-4; App. 200). We submit that this determination of the Board 
ana the Administrator is clearly not unreasonable. The language 
of the Proclamation could be read as giving credit for the ship- 
ments to either Gulf or CORCO; under the interpretation of the 
Administrator and Board, credit for the shipments is to be awarded 
to the actual refiner of the oil, which in this case is CORCO. 
Since the Proclamation focused on the person "having refinery 
capacity” with requirements for crude and unfinished oils, it 
can scarcely be said to be unreasonable to give credit for the 
shipments of oil to the refiner of that oil. 

The determination of the Administrator and the Board that 
the person who refined the o11 in 1965 is entitled to credit 
for it in computing the import allocation is in accord with the 


general scheme of the Mandatory 011 Import Program, which has 
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always been based on a tie between the import allocation and re- 
finery production. When the Mandatory O11 Import Program was 
started in 1959, the program was predicated upon the allocations 
being distributed only to importers having refinery capacity, 
and was based primarily on refinery inputs. See Pancoastal 
Petroleum Ltd. v. Udall, supra, 121 U.S. App. D.C. at 194, 348 
F. 2d at 806. With respect to persons in the continental United 
States, the Presidential Proclamation has always provided that 
the import allocation was to be based primarily upon a percent- 
age of refinery inputs. See Section 3(b)(1). The Proclamation's 
provision in Section 3(b)(2) pertaining to Puerto Rico, as orig- 
inally promulgated in 1959 at 24 F.R. 1781, similarly based the 
allocation upon a share of refinery input. The Administrator 
was authorized to establish regulations which: 

shall provide for the allocation of imports 

of crude oil and unfinished oils into Puerto 

Rico among persons having refinery capacity 

in Puerto Rico in relation to refinery inputs 

during all or a part of the calendar year 

1958 as the Secretary may determine. 
And Section 15(a) of original Oil Import Regulation 1 (24 F.R. 
1907), in accord with this provision, provided that for the al- 
location period, the Administrator: 

shall allocate to each eligible applicant 

for an allocation for Puerto Rico quanti- 

ties of imports of crude oil and unfinished 

oils equal to the applicant's average barrels 

daily of refinery input * * * in Puerto Rico: 

during the months of July, August, and Sep- 

tember of the year 1958. 


The amendment of December 10, 1965, to the Proclamation (30 


F.R. 15459) respecting Puerto Rico did not break this link between 
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allocation and refinery input. The 1965 amendment provided 

that import ellocations would be made to persons "having re- 
finery capacity in Puerto Rico” on the basis of estimated re- 
quirements for crude and unfinished oils it contained a new re- 
striction that if such a person shipped oils, or sold oils 

“which are shipped” to Districts I-IV in excess of his 1965 level, 
his allocation would be reduced by the amount of the excess. 

The inclusion of the phrase, “which are shipped", plainly shows 
that the amendment, like the original Proclamation, is directed 
at the actual refiner of the oil -- the inclusion of that phrase 
would be totally unnecessary 4f the amendment was intended to 
give credit for 1965 shipments to the person who shipped them 

to Districts I-IV regardless of whether he was the actual refiner. 
Ana the tie between the import allocation and actual refining 

of the of1 is also emphasized elsewhere in the 1965 amendment ; 
amended Section 3(d)(3), retaining 2 similar requirement of the 
original Proclamation, requires that 4mported crude and unfinished 


oil “be processed in the licensee's refinery or petrochemical 


2 
plant” (30 F.R. Penney ae Clearly, therefore, the 1965 amendments 


section currently provides: 


Except for crude oil or unfinished oils imported 
pursuant to special relief granted pursuant to 
section 4, such regulations shall require that im- 
ported crude oil and unfinished oils be processed 
an the licensees refinery or petrochemical plant, 
except that exchanges for domestic crude or un- 
finished oils may be made if otherwise lawful, if 
effected on a current basis and reported in advance 
to the Secretary, and if the domestic crude or un- 
finished oils are processed in the licensee's re- 
finery or petrochemical plant. 


It should be noted that the exchanges referred to are for domes- 
tic oil. 
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to the Proclamation retained the link between the allocation 
and actual refining of the oil. 

Gulf in its brief bases its case upon the exchange agreement 
between itself and Esso. It argues that had it not chosen to 
enter into this agreement, it would have been able in 1965 to 
ship from its refinery at San Juan to Districts I-IV the 3,539 
b/d it instead shipped to Esso for use in San Juan, and that 


the CORCO refinery at Ponce would not have delivered, pursuant 


to Esso's instructions, 3,539 b/d to Gulf for shipment to Districts 


I-IV. 

However, when a party voluntarily enters into a conbract for 
the sale of oil, it ill suits that party to argue that had it 
not entered into that contract it would have disposed of that 
oil elsewhere. And the exchange agreement between Gulf and 
Esso here is nothing more than a sale of Gulf's oil. The agree- 
ment was originally entered into as an ordinary agreement for 
the sale of the oil of the Caribbean refinery (now Cane by Gulf) 
to Esso (Tr. 20, 43; App. 44, 63). However, "like every integrated 
oil company, Esso wished to put its own crude back of the deal", 
and so the agreement was amended to permit Esso to pay in kind 
(Tr. 43; App. 63). Under the initial amendment, Esso paid for 
4ts purchase by delivering o11 to Caribbean on the Gulf: Coast; 
with the commencement of operations at the CORCO refinery, the 
agreement was again modified so that Esso would instead pay by 
delivering the oil to Caribbean at Ponce, Puerto Rico. ‘Thus, 


the exchange agreement between Gulf and Esso was nothing more 
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than another method of payment for sales that were already being 
made to Esso from the Caribbean refinery at San Juan; there is 
no basis for Gulf's assertion that, had the exchange agreement 
not existed, the oil it sold to Esso at San Juan would instead 
have been shipped to Districts I-IV. 

Guif in effect is asking the Administrator and Board to base 
4ts interpretation of the Proclamation and regulations on some 
hypothetical arrangement which never happened in the base year 
1965. “[I]ntending to ship to Districts I-Iv" the production 
of the Caribbean refinery (Gulf Brief, p. 16), Gulf sold it 
elsewhere, but wants the Administrator to assume it did what 
st claims it really “intended”. Obviously, it would be an utter 
absurdity to assume that the provisions of the Proclamation and 
regulation require the Administrator, in making allocations of 
4mports to Puerto Rico, to discover from an applicant how he 
nad really intended to dispose of his o41 in 1965 instead of 
where he actually sent it. Such an inquiry would require an 
analysis by the Administrator of the complex contractual rela- 
tions of each applicant, and then require a determination as to 
each applicant's ultimate a4ntent. Surely, the Administrator 
could reasonably believe that an oil import program which pre- 


sented such uncertain factors for consideration would be impos- 


sible efficiently to manage .>=/ As this Court observed in 


ndeed, @ only practical me of fairly dete ning - 
Tocations on'the basis of vefinery requirements and controlling 
shipments to the mainiand is to trace petroleum products back 

to the refinery which produced them from the crude oil which it 


(Footnote contd. on next page) 
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Pancoastal Petroleum Ltd. v. Udall, supra, “Among the factors 
supporting the administrative application here is the certainty 
and clarity of administration provided by the ruling assailed 
as mechanical". 1210S. App. D.C. at 195; 348 F. 2d at 807. 
Gulf asserts that the determination of the Administrator and 
the Board "gives current credit to CORCO for this volume twice, 
i.e. as a shipment to Districts I-IV in 1965 and as a current 
on-island demand, while reducing Gulf's and Caribbean's quota 
by the 3,539 b/d" (Gulf Brief, p. 14). However, Guif's argu- 
ment misconceives the nature of the system for control of oil 
imports established by the Proclamation and regulations. Under 
the Proclamation and regulations, persons having refinery capa- 
city in Puerto Rico are allowed to import to the extent of their 
"estimated requirements". But the amount of that allocation is 
to be reduced if such a refiner shipped or sold for shipment to 
Districts I-IV in the past year quantities in excess of the 
amount shipped or sold and so shipped to Districts I-IV in 1965. 
Hence, in determining an import allocation, there are necessarily 
two basic computations: (1) the determination of the refiner's 
estimated requirements; and (2) the determination of whether the 
amount shipped or sold for shipment to Districts I-IV in the 
past year exceeds the amount shipped or sold and so shipped in 
1965. Consequently, Gulf's statement that CORCO gets credit 
"twice" for the 3,539 b/d in dispute is true but misleading: 


Contd. mported. e process 0 en cation is facil- 
ated by the fact that the importer and refiner are the same, 
since Section 3(b)(3) of the Proclamation provides that the im- 
porter of crude and unfinished oils must process them in the 

licensee's refinery; he cannot merely re-sell them. 
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the Proclamation and regulations require two separate computations. 


Gulf, it should be pointed out, has always gotten credit once for 


the 3,539 b/d produced at its Caribbean refinery and exchanged 


with Esso, for that oil forms part,of Gulf's estimated require- 
ments. If it were to be determined that Gulf, instead of CORCO, 
was entitled to be given credit as the refiner who shipped the 
3,539 b/d to Districts I-IV in 1965, then Gulf itself would-be 
receiving credit twice for that oil -- as part of Gulf's esti- 
mated requirements, and as part of the oil shipped to Districts 
t-Tv in 1965.2-/ 

is nothing inequitable in CORCO receiving credit for 

b/d which were shipped from its refinery by Gulf to 

I-IV in 1965. CORCO was not a party to the exchange 
agreement between Esso and Gulf. It had nothing to do with 
creating the situation about which Gulf is now complaining. 
And, as CORCO emphasizes in its brief, for the first two alloca- 
tion periods after the 1965 amendment to the Proclamation, CORCO 
was allowed credit, without challenge except for Gulf's proposed 
amendment to the regulations, for the 3,539 b/d shipped in 1965 
from the CORCO refinery, by Gulf, to Districts I-IV. Now, how- 
ever, after CORCO had relied on those 3,539 b/d as being part 
of its 1965 shipments and has based its future commitments upon 
137 Gu 8 error in their hypothetical example at pp. 
of their brief where, at the bottom of p. 16, it asserts that 
under the Board's interpretation CORCO would be entitled to im- 
port 60,000 b/d of o11; CORCO's imports cannot exceed its esti- 


mated requirements, which, 4n the facts of the hypothetical 
presented, would be 40, 000. 
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that assumption (See CORCO Brief, p. 25), Gulf complains that 


it is inequitable for CORCO to be entitled to that credit. of 
course, Gulf loses sight of the fact that until cancellation 
of the Gulf-Esso agreement, it was the beneficiary of the very 
credit for 3,539 b/d about which it is now complaining: the 
3,539 b/d shipped from CORCO's refinery to Districts I-IV in 
1965 served to increase the Quantity CORCO could sell for ship- 
ment there in 1966, without being penalized by a reduction in 
its allocation; this increase enabled CORCO to be able to deliver 
oil to Gulf for shipment to Districts I-IV. It is only now, 
after Gulf has lost its exchange agreement with Esso, that this 
arrangement suddenly appears to Gulf to be "inequitable" 

Surely, at the very least, in these circumstances it cannot 
be said that the Administrator and the Board's interpretation 
of the Proclamation and regulations -- accepted by Gulf until 
after it lost its contract with Esso -- is unreasonable. The 
determination of the Administrator and Board must accordingly 
be affirmed. Udall v. Tallman, supra, at 380 U.S. 16-18; Bowles 


v. Seminole Rock Co., supra; Pancoastal Petroleum Ltd. v. Udall, 


supra; Udall v. Washington, Virginia and Maryland Coach Co., 


supra. 
II 


THE RULING OF THE OIL IMPORT APPEALS BOARD 
DECLINING TO GRANT GULF AN ALLOCATION ON THE 
GROUND OF "EXCEPTIONAL HARDSHIP" IS COMMITTED 
TO THE BOARD'S DISCRETION, AND IS NOT SUBJECT 
TO JUDICIAL REVIEW; THAT RULING IN ANY EVENT | 
WAS NOT ARBITRARY OR CAPRICIOUS. 


1. Gulf asserts that if it is not entitled to credit for 
the 3,539 b/d of 1965 shipments in computing its allocation, it 
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should have been granted credit for that oil under Section 4(b) 
of the Proclamation and Section 21 of the regulations authoriz- 


ing modifications in allocations on the ground of "exceptional 


25/ 


hardship”. ‘But the action of the Board in declining to grant 


such relief is not reviewable. 

Since there is no provision in the Presidential Proclamation 
or an Act of Congress for judicial review of actions of the Oil 
Import Appeals Board, persons seeking such relief must look to 
the Administrative Procedures Act, which provides in 5 U.S.C. 
701: 


of the proclamation provides in part: 


(>) The Appeals Board may be empowered, within 
the limits of the maximum levels of imports estab- 
lished in section 2 of this proclamation (1) to 
modify, on the grounds of exceptional hardship or 
error, any allocation made to any person under 
such regulations; * * *. The Secretary may pro- 
vide that the Board may take such action on pe- 
t4tions as it deems appropriate and that the 
gecisions of the Appeals Board shall be final. 


Section 21 of the Regulation provides in part: 


(>) The Appeais Board shall consider petitions 
by persons affected by this regulation and may, 
within the limits of the maximum levels of imports 
established in section 2 of Proclamation 3279, as 
amended: 


(1) Modify any allocation made to any 
person under this regulation on the grounds 
of exceptional hardship or error; +e + 


(d) The Appeals Board may take such action 
on petitions as it deems appropriate; * * *. 
The decisions of the Appeals Board on petitions 
shall be final. 
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(a) This chapter applies * * * except 
to the extent that-- 


(1) statutes preclude judicial 
review; or 


(2) agency action is committed to 
agency discretion by law. 


That the action of the Board, in declining to grant: an al- 
location on the ground of "exceptional hardship", is one com- 
mitted to its discretion by law is readily seen when the struc- 
ture of the Oil Import Program is recalled. Presidential Proc- 
lamation 3279 delegates to the Secretary of Interior broad 
authority to establish a quota of restricted imports of oil 
into Puerto Rico. See Section 2(c). In regard to allocating 
that quota, the Secretary is instructed to promulgate regulations 
that provide for the allocation of imports among persons having 
refinery capacity in Puerto Rico on the basis of estimated re- 
quirements, "acceptable to the Secretary", of each such person. 
Section 3(b)(2). Section 4 of the Proclamation provides that 
the Secretary of the Interior is "authorized" to create an 
Appeals Board to consider petitions by persons affected by the 
implementing regulations. Section 4 adds that (emphasis added) : 

(b) The Appeals Board may be empowered, within 
the limits of the maximum levels of imports 

established in section 2 of this proclamation 
(1) to modify, on the grounds of exceptional | 


hardship or error, any allocation made to any 
person under such regulations; * * * 


The Secretary in Section 2l1 of the regulations did, of 


course, exercise his authority to establish the Oil Import Appeals 


Board. Section 21 provides, as does Section 4 of the Proclamation, 
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that the Board "may" modify allocations on the ground of "excep- 
tional” hardship. The terms "may" and "exceptional" plainly 

are “permissive terms * * * [which] persuasively indicate that 
their administretion was committed entirely to the discretion- 


ary judgment of the Executive branch.” Schilling v. Rogers, 363 


U.S. 666, 674 (1960); Panama Canal Co. v. Grace Line, Inc., 356 
ie} 


U.S. 308, 317 (1958); Ferry v. Udall, 336 F. 2d 706, 711-713 
(C.A. 9, 1964), certiorari denied, 381 U.S. 904; Knight News- 

United States, 395 F. 2d 353, 357-359 (C.A. 6, 1968). 

Heiner v. Diamond Alkali Co., 288 U.S. 502, 505-507 
(1933) (whether special assessment should be made because of 
“exceptional hardship” to corporation is committed to discretion 
of Commissioner of Internal Revenue). Moreover, these terms are 
used in a context which clearly reveals that allocations based 
on “exceptional hardship” are a matter of special discretionary 
dispensation. Thus it is significant that the regulations do 
not provide, and Proclamation 3279 does not contemplate, that 
an allocation on the ground of “exceptional hardship" may be 
granted by the Administrator in the normal course of administer- 
ing the O11 Import Program; instead such relief may be granted 
only upon special petition to an appellate board. The only court 
to touch on the issue has noted the highly discretionary charac- 
ter of such determinations by the Board. Eastern States Petro- 
leum & Chem. Corp. v. Walker, 177 F. Supp. 328, 334-335 (S-D. 
Tex., 1959). 


Gulf relies upon Knight Newspaper, Inc. v. United States, 
supra, in support of its position that the Secretary's’ action 


here is subject to judicial review. But in that case, the court 


held that 5 U.S.C. 701(a)(2) did bar judicial review of a deter- 
mination of the Postmaster General to deny a refund of postage. 
The court observed that there is a distinction between cases 
where discretion reposed in an administrative body is subject 
to review for abuse of discretion, and where any review at all 
is barred by 5 U.S.C. 701(a)(2). 395 F. 2d at 357-359. In 
denying judicial review, the court relied upon the "permissive" 
intent of the statute involved, which provided that the Postmaster 
General "may" grant a refund when "satisfied" that certain con- 
ditions had been met. The Presidential Proclamation and regu- 
lation here are similarly permissive in their intent. ‘Not only 
"may" the Secretary grant relief in hardship cases, but such 
relief is to be granted only if the hardship is “exceptional”. 
Gulf also relies on Overseas Media Corp. v. McNamara, 
U.S. App. D.C. ___, 385 F. 2a 308 (1967). However, in Overseas 
Media Corp., there was no statute or regulation involved which 
committed the matter to agency discretion in the "permissive" 
terms of the Presidential Proclamation here. Moreover, Overseas 
Media Corp. involved the denial of military newsstand facilities 
to a publisher, and, as this Court noted, "constitutional over- 
tones tend to permeate any situation where suppression or inter- 
ference with publication is alleged." 385 F. 2d at 315, fn. 12. 
Certainly, we will concede that in the "committed to agency 
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discretion" language in 5 U.S.C. 701(a)(2) of the Administrative 


Procedure Act, Congress did not intend to insulate from judicial 


review agency discretion exercised on an unconstitutional basis. 


The present case, of course, involves no claim by Gulf that its 
denial of an allocation on the ground of “exceptional hardship” 
deprives it of any constitutional rights. 

Accoréingly, we submit that the Secretary's determination 
that Gulf has not shown an "exceptional hardship" is not subject 
to judicial ee ey) 

2, Inany event, if it were reviewable, the Board's refusal 
to grant Gulf a special allocation based upon exceptional hard- 
ship is unassailable. The Proclamation and reguiations obviously 
contenpla te that relief on the grounds of “exceptional” hardship 
will ve granted only in rare cases. Such relief means an in- 
crease in the applicant's import allocation without any commen- 
surate reduction in imports elsewhere, and is thus counter to 
the basic purpose of the Proclamation of limiting the amount of 
imports. As we shall now demonstrate, Gulf has made no showing 
that the instant case presents such exceptional circumstances 
as to make the Board's denial of Gulf's request for special re- 
lief arbitrary or capricious. 

For the 1968 allocation period, Gulf requested an allocation 
of 37,250 b/d, consisting of requirements for Puerto Rico local 

Our position on SB issue of judic review of determina- 
tions of “exceptional hardship" under the Proclamation and regu- 
lations is 4dentical to our position in Skelly O11 Company v- 
Hickel, Nos. 22633 and 22639 in this Court. e decision be- 
‘Tow there is reported at 288 F. Supp. 109 (D. D.C. 1968) . 
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demand of 28,661 b/d and 8,589 b/d for shipments to Districts 
I-IV (Gulf Exh. 19; App. 1). The Administrator reduced the 
requested allocation by 3,539 b/d to 33,711 b/d on the ground 
that Gulf's shipments to Districts I-IV were limited to its 

1965 shipments there from its Caribbean refinery of 5,050 b/d(OIA 
Report; App. 194-195). It is this reduction from its requested 
allocation which Gulf claims imposes upon it an “exceptional 
hardship". The Board, however, rejected the claim, ruling: 


Gulf has given relatively little effort to 
development of its claim of exceptional 
hardship. It has rested on a general iden- 
tification of certain disadvantageous adjust- 
ments which it states the company must make. 
Gulf estimates loss of profits in significant 
amount, but the method and nature of this 
estimate are not explained and are not docu- |: 
mented. The Board believes it may be pos- 
sible for Gulf, with the scope and diversity 
of its operations, to adjust to its current 
Puerto Rican allocation without exceptional 
hardship. This belief is supported to some 
degree by the record which shows that peti- 
tioner has made some dramatic shifts in its 
product distribution in recent years, ap- 
parently without financial distress. Peti- 
tioner's evidence of exceptional hardship 

is not considered adequate (Board Decision, 
p. 4; App. 200-201). 


Gulf has pointed to nothing in the record which would impugn 
this finding of the Board. Gulf's allocation of 33,711 b/d for 
the 1968 allocation period is essentially the same amount as 
4ts allocation for the 1967 allocation period, with the excep- 


tion of the fact that under the amendment to the Proclamation 


of January, 1968 (33: F.R. 1191), Gulf was forclosed from 


shipping to District V 4,000 b/d of finished petroleum products 
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which had formed part of the requirements on which its 1967 al- 


16/ 
location was based.— Gulf's allocation for 1967, apart from 


the requirements of 4,000 b/d for shipment to District V, amounted 
- 17 
to 33,169 fac! Gulf, of course, is not entitled to relief 


from the effects of the 1968 amendment on the ground of "excep- 


tional hardship”; the question in this case is whether, apart 
from the effect of the 1968 amendment, Gulf is entitled to spe- 


cial relief. 


nv, av oRe > amende é Proclama- 
ting shipments to District V to the 1965 level in 

nner that the 1965 amendment had limited shipments 

s I-IV. (Section 15 of the Oil Import Regulations 

arly amended on February 16, 1968, to reflect this 

2 33 P.R. 3062.) Gulf's 1965 shipments to District 
e zero, and consequently the effect of the 1968 amendment 

was to bar it from sending any oil to District V from Puerto 

Rico. AS requirements for shipments of 4,000 b/d to District V 

had formed part of Gulf's 1967. allocation, the 1968 amendment 
in effect imposed a 4,000 b/d reduction in Gulf's allocation. 


17/ The composition of Guif's allocation for the 1967 allocation 
period is set forth in the letter of Jama 30, 1967, from Gulf 
to the Administrator (Attachment to "8/12/68 letter"; see also 
Exh. & to CORCO's Statement of Material Facts; App. 189). The 
allocation consisted of the following estimated requirements: 


Puerto Rico local demand 22,619 

Residual fuel oil shipments to District 

I-IV 33,169 
Shipments of finished products (ex- 

cluding residual fuel oil to be used 

as fuel) to Districts I-IV 

Shipments of finished petroleum prod- 

ucts to District V e<----- rrr 4,000 


TOTAL 37,169 


As noted in the text above, apart from the shipments to District 
V, barred in 1968, the allocation for 1967 totals 33,169, approxi- 
mately the same as the 1967 allocation. 


(Footnote contd. on next page) 


Te 


Gulf alleges (Gulf Brief, p. 28) that 1t will suffer a "fi- 


nancial loss" of approximately $2,500,000 annually by not being 
granted its requested allocation of 37,250 b/d (which, as just 
noted, apart from shipments to District V would represent a 
sizeable increase over its 1967 allocation). But in any case 
where a company is granted an allocation less than requested, 

it will suffer a financial loss in relation to the amount of oil 
it had hoped to import under the requested allocation. This is 
the normal and inevitable result of any reduction in a, requested 
allocation on the ground the allocation does not conform to the 
Proclamation and regulations. An applicant for an allocation 
naturally expects to make a profitable disposition of all the 
oil he is allowed to import. If the allocation is reduced in 
accordance with the requirements of the Proclamation and regu- 
lations, he necessarily will suffer a financial loss, and not 
make as much profit as he would otherwise have expected. But 


such a loss, although it may impose a "hardship", is obviously 


17/7 (contda.) Guif's allocation for the 1900 allocation period 
was 36,348 b/d, consisting of the fon one e eeene (Gulf let- 
ter of March 11, 1966, attached to "8/12/68" letter; App. 186): 


Puerto Rico local demand 

Residual fuel oil shipments to Districts 
I-IV 

Shipments of finished products (exclud- 
ing residual fuel o11 to be used as 
fuel) to Districts I-IV 

Shipments of finished products to 
District V 


TOTAL 36,348 


not the "exceptional" hardship contemplated by the Proclamation 


and regulations as grounds for special relief. 


record is totally devoid of any reason why the hardship 


is “exceptional”. Gulf does not contend that the opere- 
its Caribbean refinery will be unprofitable under the 
authorized by the meee ee! The gist of Gulf's claim 
for relief is simply that it will not make as much profit as it 
had expected -- the inevitable consequence of receiving an al- 
location less than requested. 

The hardship Gulf claims it is suffering in fact was not 
caused by the method of computation of 1965 shipments to Districts 
I-IV challenged in the instant case, with which Gulf was initially 
satisfied and accepted in the 1966 and 1967 allocation periods. 
Rather, the hardship was caused by Esso's deciding that it would 
terminate the exchange agreement, and get all its oil exclusively 
from CORCO. Had Esso continued the agreement, Gulf would have 
continued to be able to ship petroleum from Puerto Rico to 
Districts I-IV as before. Surely, it is hardly the function of 
the O11 Import Appeals Board to grant relief to an oil company 
to insulate it from the risks of 4ts own business dealings. 
cf. Pancoastal Petroleum Products, Inc. v. Udall, supra. It 
should be noted that under the Proclamation and regulations 

nirzicantiy, Gu n the administrative proceedings 
hot introduce a copy of its annual report. A copy of that re- 
port for 1968 was submitted by the Government in the district 
court (Government Exh. 1; App. 237-243). The report shows Gulf to 


be one of the largest oil companies in the United States with 
vastly increased revenues and earnings in 1968 over 1967. 


Age 


a refiner's allocation is based on his “estimated requirements", 
and so long as those requirements are used to satisfy Puerto 
Rican demand (as opposed to being shipped to the Mainland) there 
is no limit on the size of an allocation. Consequentiy, by com- 
petitive effort to increase the demand in Puerto Rico for its 
product, Gulf could have compensated for the adverse consequences 


of the loss of its contract with Esso. In such circumstances, 


it is certainly reasonable for the Board to conclude that Gulf 


has not demonstrated a claim of "exceptional hardship". 


CONCLUSION 
For the foregoing reasons, the judgment of the district 
court should be affirmed. 
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